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SUMMARY

1. Orders freezing property or evidence, confiscation and the European evidence warrant
in the context of the principle of mutual recognition and immediate enforcement.
2. The current rules: generation, characteristics and elements of implementation.
2.1- Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in
the European Union of orders freezing property or evidence and the transposition of
the same.
2.2- Council Framework Decision 2006/783/JHA of 6 October 2006 on the
application of the principle of mutual recognition to confiscation orders and the
transposition of the same.
2.3- Council Framework Decision 2008/978/JHA of 18 December 2008 on the
European evidence warrant for the purpose of obtaining objects, documents and
data for use in proceedings in criminal matters
3. Orders freezing property or evidence, confiscation and the European evidence warrant:
meaning and scope
3.1- Freezing orders
3.2- Confiscation
3.3- The European evidence warrant
4. Scope of application: material, procedural, temporal, spatial.
4.1- Material scope
4.1.1- Freezing orders
4.1.2- Confiscation
4.1.3- The European evidence warrant
4.2- Procedural scope
4.2.1- Freezing orders
4.2.2- Confiscation
4.2.3- The European evidence warrant

4.3- Temporal scope
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5. Competent and involved authorities.
5.1- Issuing authorities
5.1.1- Freezing orders
5.1.2- Confiscation
5.1.3- The European evidence warrant
5.2- Executing authorities
5.2.1- Freezing orders
5.2.2- Confiscation
5.2.3- The European evidence warrant
6. The active process. Issue of the order.
6.1. Adoption in proceedings.
6.1.1- Freezing orders
6.1.2- Confiscation
6.1.3- The European evidence warrant
6.2. Generation and documentation of the order. The certificate.
6.2.1- Freezing orders
6.2.2- Confiscation
6.2.3- The European evidence warrant
6.3. Transmission of the order and incidents.
6.3.1- Freezing orders
6.3.2- Confiscation
6.3.3- The European evidence warrant
7. The passive process. Receipt of the order.
7.1. Recognition of the order.
7.2. Non-recognition or non-execution.
7.2.1.- On the certificate
7.2.2.- Immunities and privileges
7.2.3.- Dual criminality
7.2.4.- Ne bis in idem
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7.2.5.- Legal prohibition
7.2.6.- Protection of the rights of the interested parties
7.2.7.- Failure to appear in the trial resulting from the confiscation
7.2.8.- Place the deeds were committed
7.3.9.- Extended powers of confiscation
7.3.10.- Time-barring of the penalty imposed
7.3.11.- Impossibility of enforcement
7.3.12.- National security
7.3.13.- Need for search or seizure
7.2.14.- Lack of validation
7.3. Postponement of execution.
7.4. Immediate execution.
7.4.1. Competence.
7.4.2. Procedure and term
7.4.2.1. General procedure
7.4.2.1.1 — Orders freezing property or evidence
7.4.2.1.2 — Confiscation
7.4.2.1.3 — European Evidence warrant
7.4.2.2 Term.-
7.4.2.2.1 — Orders freezing property or evidence
7.4.2.2.2 — Confiscation
7.4.2.2.3 — European Evidence warrant
7.4.2.3 Execution procedure
7.4.2.3.1 — Orders freezing property or evidence
7.4.2.3.2 — Confiscation

7.4.2.3.3 — European Evidence warrant

7.4.3. Legal remedies

7.4.4. Material content of the execution
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7.4.4.1 — Orders freezing property or evidence
7.4.4.2 — Confiscation
7.4.4.3 — European Evidence warrant

7.4.5. Process of execution.
7.4.5.1 — Orders freezing property or evidence
7.4.5.2 — Confiscation
7.4.5.3 — European Evidence warrant

7.4.6. Cessation of execution.
7.4.6.1 — Orders freezing property or evidence
7.4.6.2 — Confiscation
7.4.6.3 — European Evidence warrant

7.4.7. Expenses, reimbursement and losses and damages.
7.4.7.1 — Orders freezing property or evidence
7.4.7.2 — Confiscation

Al Orders freezing property or evidence
B/ Confiscation
C/ European Evidence Warrant
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1. Orders freezing property or evidence, confiscation and
the European evidence warrant in the context of the
principle of mutual recognition and immediate

enforcement.

In this topic we will be studying
Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the
European Union of orders freezing property or evidence and the transposition of the same.
Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of
the principle of mutual recognition to confiscation orders and the transposition of the same.
Council Framework Decision 2008/978/JHA of 18 December 2008 on the European
evidence warrant for the purpose of obtaining objects, documents and data for use in

proceedings in criminal matters.

The background can be found' in the Action Plan to combat organised crime adopted by
the Council on 28 April 1997"". In the political guidelines (no. 11) the European Council
highlighted “the importance for each Member State of having well-developed and wide
ranging legislation in the field of confiscation of the proceeds from crime and the
laundering of such proceeds (...) introducing special procedures for tracing, seizure and
confiscation of proceeds from crime”. In recommendation 26 it asked the Member States
to adopt specific measures in relation to confiscation, in particular in order to strengthen
the tracing and seizure of proceeds of organised crime and to make criminalisation of
laundering of the proceeds of crime as general as possible. Following the same line of
action, the Council of Justice and Home Affairs adopted on 3 December 1998" an Action
plan of the Council and the Commission on how best to implement the provisions of the
Treaty of Amsterdam on an area of freedom, security and justice. Article 31 a) of the EU

Treaty, introduced by the Treaty of Amsterdam, envisaged facilitating and accelerating
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cooperation between competent ministries and judicial or equivalent authorities of the
Member States'. The “Vienna Plan” also referred to the 1990 Council of Europe
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime. Joint Action 98/699/JHA of 3 December 1998, on money laundering, the
identification, tracing, freezing, seizing and confiscation of instrumentalities and the
proceeds from crime was designed to implement the recommendations mentioned

above".

According to the Conclusion of the European Council of Tampere of 15 and 16 October
1999, which recommended and asked the Council to guarantee the adoption of specific
initiatives for the tracing, seizure and confiscation of the proceeds of crime (points 51 and
55) the Council approved conclusions 33, 36 and 37, which stated:

- conclusion 33: the European Council endorses the principle of mutual recognition which,
in its view, should become the cornerstone of judicial co-operation in both civil and
criminal matters;

- conclusion 36: the European Council states that “the principle of mutual recognition
should also apply to pre-trial orders, in particular to those which would enable competent
authorities quickly to secure evidence and to seize assets which are easily movable”.

This principle was to affect not only decisions issued after a criminal judgment, but also
decisions issued prior to the stage at which the judgment is formed, particularly those
aimed at acting rapidly to secure evidence and seize assets which are easily movable.
Finally, in conclusion 37, the European Council asks “the Council and the Commission to
adopt, by December 2000, a programme of measures to implement the principle of
mutual recognition™". In developing the conclusions of Tampere, the Council adopted a
programme of measures at the JHA Council of 30 November and 1 December 2000
adopting the programme of measures referred to in conclusion 37 of the Presidency of
the European Council of Tampere (""0J C012 dated 15 January 2001 p 10) the purpose
of which was to put into practice the principle of mutual recognition in criminal matters.
The priority was to adopt an instrument that applied the principle of mutual recognition to
orders freezing property and evidence. Measures 6 and 7 of this programme indicated the

priority of adopting an instrument to apply section 36 of the Tampere conclusions among
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the Member States. The initiative behind the Framework Decisions we are studying was
the result of the political will to complete these measures and put them into practice.

On 26 June 2001 the Council adopted Framework Decision 2001/500/JHA%, on money
laundering, the identification, tracing, freezing, seizing and confiscation of
instrumentalities and the proceeds of crime®. The Framework Decision introduced new
developments, such as the establishment of the principle of mutual recognition of national
measures for the seizure or confiscation of the instrumentalities or proceeds of crime.
Nevertheless, this directive proved to be insufficient, as it only set penalties in cases of
serious offences, leaving considerable latitude for crimes to go unpunished”. Moreover,
the fact that the 1998 Joint Action was not derogated meant that this area was regulated

by two acts with different legal value.

The Hague Programme approved by the European Council of Brussels of 4 and 5
November 2004 (OJ C 53/1 dated 3 March 2005) continued this process and established
the priority of introducing the European evidence warrant, which materialised in Council
Framework Decision 2008/978/JHA, of 18 December 2008, on the European evidence
warrant for the purpose of obtaining objects, documents and data for use in proceedings

in criminal matters*".

Then, Council Framework Decision 2009/299/JHA of 26 February 2009 amended all the
previous Framework Decisions, thereby enhancing the procedural rights of persons and
fostering the application of the principle of mutual recognition to decisions rendered in the
absence of the person concerned at the trial™, ™. It is necessary to define clear common
grounds for refusing to recognise decisions issued in trials where the accused person was
not present. The Framework Decision aims to define these common grounds, entitling the
executing authority to comply with the decision, despite the absence of the person
accused at the trial, his/her right to defence notwithstanding™".

“iIn relation to the orders freezing property or evidence and evidence warrants, the
Commission™ published two reports after the approval of the Framework Decision
describing how they had been transposed in each country and included the Commission’s

article-by-article evaluation of the Framework Decisions. The Commission regretted that
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while the 13 EU countries that had transposed the Framework Decision up to that point
had done so correctly in general terms, several had transposed certain relevant articles
incorrectly. They added new grounds for refusal to those envisaged in the Framework
Decision, which sometimes limited and even breached the provisions of the Framework
Decision. Recognising the discretionary powers of each state to do so, and that it is not
obligatory, the Commission underlined that the failure to transpose the definitions could
cause a lack of security. It also observed big differences in the selection of the active-
passive competent authorities and not all the states transposed the principle of direct
contact between judicial authorities.
Neither Council Framework Decision 2003/577/JHA, dated 22 July 2003, on the execution
in the European Union of orders freezing property or evidence nor Council Framework
Decision 2006/783/JHA, of 6 October 2006 on the application of the principle of mutual
recognition to confiscation orders are isolated elements™. C. MAURO™ states that this
process of construction of criminal law by stages “is a source of complexity, as it involves
both a quantitative and qualitative multiplication of the instruments” (our translation).
Thus, the European Union has a convention, a framework decision for freezing property
and another for regulating the search for evidence as well as at least three framework
decisions regarding the confiscation or seizure of property, which, as MAURO points out,
does not make it easy to identify “the possible acts, the conditions and the procedures
depending on the text that is taken as reference”. The Framework Decisions we are
studying here are not just a step on the road to the introduction of the principle of trust
and mutual recognition; both C. MAURO™ and R. MORAN™" highlight that they constitute
a step in a more general direction that seeks to obtain direct cooperation between judicial
authorities in the execution of orders for seizure, as a measure for fighting organised
crime™™,
We can also identify other elements that are outside the sphere of EU law, as at the time
the initiatives that led to the Framework Decisions we are studying were presented there
were several international instruments in relation to the recognition of final judicial
decisions™".
As for the transposition of Council Framework Decision 2003/577/JHA, dated 22 July

2003, on the execution in the European Union of orders freezing property or evidence into
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Spanish law, this occurred, with something of a delay, by means of Law 18/2006 of 5
June, on the effectiveness of orders freezing property or evidence in criminal proceedings
in the European Union. Together with it, a supplementary instrument in the form of
Organic Law 5/2006 of 5 June was approved, which amended organic law 6/1985 of 1
July on the Judiciary (Official State Gazette 6 June 2006). Council Framework Decision
2006/783/JHA, of 6 October 2006 on the application of the principle of mutual recognition
to confiscation orders was also transposed into Spanish law with a delay, by Law 4/2010
of 10 on the enforcement of judicial confiscation orders in the European Union. The
transposition also entailed the approval of Organic Law 3/2010 of 10 March, amending
organic law 6/1985 of 1 July on the Judiciary and which supplemented the Law on the
enforcement of judicial confiscation orders in the European Union due to the commission
of criminal offences (both published in the Official State Gazette of 11 March 2010).

2. The current rules: generation, characteristics and
elements of implementation.

2.1.- Council Framework Decision 2003/577/JHA, dated 22 July

2003, on the execution in the European Union of orders freezing

property or evidence

Framework Decision 2003/577/JHA was initially an initiative launched by Belgium,
France and Sweden on 22.11.2000 and published in OJEC C 75 on 7.3.2001, page 3.

Its progress through the European institutions was relatively rapid®'. The initiative
was classed as revolutionary in the first report of the European Parliament. The European
Parliament, in its report on the draft bill to the Council, in the corresponding Commission,

XXVi

proposed amendments to the text of the initiative™", centring on certain aspects™". In view
of the above, the Council presented a second version of the Framework Decision™". The
European Parliament’s report on the second version, in addition to addressing some
technical points, centred its amendments on three elements: the maximum term of the
sentence, the dual criminality condition and jurisdictional control of the decisions. Finally, on

11 June 2002 the European Parliament approved the final report on the second Council
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text by an overwhelming majority, maintaining these elements from the report from the
corresponding Commission.** The Council of the European Union finally approved the

framework decision on 22 July 2003.

2.2. Council Framework Decision 2006/783/JHA, of 6 October 2006 on the application of
the principle of mutual recognition to confiscation orders™. Its passage through the

XXXi- XXXii

European institutions is also of interest™.

2.3.- Council Framework Decision 2008/978/JHA, of 18 December 2008 on the European
evidence warrant for the purpose of obtaining objects, documents and data for use in
XXXiii

proceedings in criminal matters

XXXIV

Its context is perfectly identified from the first document™", whose depiction of the context
is highly revelatory™. In point 3.3.1, the Hague programme included in the Conclusions of
the European Council of 4 and 5 November 2004 insists on the importance of the
termination of the global programme of measures aimed at putting the principle of mutual
recognition of judicial decisions in criminal matters into practice and makes the introduction
of the European evidence warrant a priority, referred to hereinafter as “the warrant”. It is a
guestion of surpassing the current international cooperation mechanisms for obtaining
evidence™'. The authors of the Framework Decision considered it provided the following
advantages:

- a request made by a judicial decision of another Member State will be
directly recognised without the need for it to be converted into a national
decision (by means of the exequatur procedure) in order to be enforced.

- requests will have a single standard format.

- terms for enforcing requests will be set.

- minimum safeguards for the publication and enforcement of a request will be
introduced.

- the arguments or refusing to enforce requests will be limited. In particular,
dual criminality as an argument for refusal disappears except during a
transitional period for those Member States that have subjected enforcement

of a request for search or seizure to said condition.
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The warrant has to coexist with the current judicial assistance procedures, but said
coexistence must be considered transitional until such time as the means of obtaining
evidence excluded from the scope of the Framework Decision are also subject to an
instrument of mutual recognition, the adoption of which will give rise to a full mutual
recognition regime that replaces the current judicial assistance procedures. The Framework
Decision replaces the provisions existing regarding mutual assistance in the corresponding
Council of Europe or European Union Conventions, provided that we are dealing with
objects, documents and data that fall within the scope of said instrument. It does not affect
the cooperation agreements between Member States on obtaining objects, documents and
data where said agreements or conventions achieve more effective and efficient
cooperation in criminal matters. Such agreements may include cooperation between police
authorities regarding objects, documents and data in their possession, as well as in relation
to public documents that are easily available and do not imply the use of coercive

measures. The Commission and the Council must be notified of any new agreements.

Its passage through the European institutions was slow and the debate centred on a few

XXXVii XXXViii

crucial points. The first report of the European Parliament™™" centred on the justification
of the request for evidence, the procedures and guarantees on, for example, search,
seizure and the interception of telecommunications and the competent bodies. It is relevant

XXXIX

that the Committee on Legal Affairs and the Internal Market™", meeting on 27 January and
19 February 2004, examined the project and approved an amendment calling on the
Committee on Citizens' Freedoms and Rights, Justice and Home Affairs to reject the
framework decision®. A European Evidence Warrant may only be adopted once a
European constitutional treaty has entered into force which provides effective protection of
fundamental rights and provides for the European Parliament's legislative role.

The European Parliament asked the Commission to amend its proposal accordingly™. After
the amendments were made, it was sent to the Parliament for re-consultation and on
24.9.2008 a draft report on the proposal for a Council framework decision from the
Committee on Civil Liberties, Justice and Home Affairs was tabled, whose observations

centred essentially on the removal of the territoriality clause, the exclusivity of the judicial
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authorities and the problems of obtaining computer and telecommunications data. It was

finally approved by the Council in December 2008.

3. Orders freezing property or evidence, confiscation and

the European evidence warrant: meaning and scope

3.1.- Freezing orders
As R. MORAN correctly points out, we should think of freezing as the group of
measures described in the decision itself, and not in the sense of the traditional regulatory
concept of each national legal system. Therefore, we tend to translate freezing in this
regard as a measure adopted by a competent judicial authority in the context of criminal
proceedings in the issuing state in order to provisionally prevent any operation,
transformation, disposal, transferral of property that must be eligible for confiscation or
seizure by the state and constitutes, in the case of securing evidence, an element of
proof. They are in any event provisional measures of securing evidence, aimed at
preventing the disappearance of property, whose validity and effectiveness is subject to
the issuing state presenting the corresponding request for transfer of treatment either
simultaneously or within a short period, as we will see later. Basically, we should get used
to identifying the concept of freezing with that of seizure. Finally, there should be no doubt
whatsoever that it does not include the subsequent transfer of such property, documents
or elements of proof to the issuing state, or its treatment in the executing state.
3.2.- Confiscation
Confiscation was harmonised in conceptual terms in the EU via Council framework
decision 2005/212/JHA of 24 February 2005 on Confiscation of Crime-Related Proceeds,
Instrumentalities and Property, article one of which defined confiscation as “a penalty or
measure, ordered by a court following proceedings in relation to a criminal offence or
criminal offences, resulting in the final deprivation of property”. Article 2 ¢ of Council
Framework Decision 2006/783/JHA of 6 October 2006 defines “confiscation order” as “a
final penalty or measure imposed by a court following proceedings in relation to a criminal
offence or offences, resulting in the definitive deprivation of property”. It applies the

principle of mutual recognition of judicial decisions that have ordered confiscation but does
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not go into a common configuration of that institution.

3.3.- The European evidence warrant.

The European evidence warrant is a judicial decision making it possible to obtain objects,
documents and data from another Member State for the purposes of criminal proceedings.
The service of judicial documents in Europe will hereinafter be called the European
evidence warrant. As the Framework Decision itself states, it will coexist, in relations
between Member States, with the legal instruments in force that refer to requests for judicial
assistance for obtaining evidence that falls within the scope of the Framework Decision,
notwithstanding the application of said instruments in relations between Member States and
third countries. As set out in the preamble, the issuing authorities will use the order when all
the objects, documents or data they need to request from the executing state are included
within the scope of the Framework Decision. The issuing authorities may use judicial
assistance to obtain objects, documents or data that are included in the scope of this
Framework Decision if they form part of a broader request for assistance or if the issuing
authority considers that, in the case in question, said procedure would facilitate cooperation

with the executing state.

4. Scope of application: material, procedural, temporal,

spatial.

4.1. Material scope.

4.1.1.- Freezing orders

On both and active and a passive level, the Framework Decision on orders freezing
property or evidence contains the judicial measures adopted in criminal proceedings prior
to the judgment, whose purpose is to safeguard objects, documents or data for subsequent
confiscation, or which may be used as evidence, thus preventing their disappearance or
transformation as defined in Article 2.c of the Framework Decision. There are then two

different categories: goods liable for seizure and elements for use as evidence.
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In the first case, property eligible for freezing includes:
. property of any description, corporeal or incorporeal, movable or immovable;
. documents and instruments evidencing title to or interest in such property;
. the judicial authority issuing the freezing order considers it to be the proceedings of
one of the infringements envisaged in Article 3 of the Framework Decision;

. or equivalent to either the full value or part of the value of such proceeds.

Joaquin DELGADO MARTIN®" makes the point that there is nothing preventing a
freezing order being issued to ensure the confiscation of property of an equivalent value

stating what specific property should be frozen in this regard.

In the second case, freezing orders may affect objects, documents or data that can
subsequently be used as evidence in criminal proceedings, exclusively in relation to one of
the infringements listed in Article 3 of the Framework Decision. Anything that we consider to
be the corpus delicti, the instrument of the crime or a piece of evidence can be the object of

xliii

this procedure™.

4.1.2.- Confiscation
As for the Framework Decision on the application of the principle of mutual recognition of
confiscation orders, both actively and passively, it covers a final penalty or measure imposed
by a court following proceedings in relation to a criminal offence or offences, resulting in the
definitive deprivation of property, as defined in Article 2.c of the Framework Decision.
By property, we are to keep in mind what was explained in relation to the previous
Framework Decision, i.e., property liable to confiscation:
- property of any description, corporeal or incorporeal, movable or
immovable,
- legal documents and instruments evidencing title to or interest in such
property,
which the court in the issuing State has decided are:

e proceedings of an offence included in Article 3 of the Framework Decision.
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And by proceeds we are to understand any economic advantage derived
from criminal offences

e or equivalent to either the full value or part of the value of such proceeds

e or that constitutes the instrumentalities of such an offence, meaning mean
any property used or intended to be used, in any manner, wholly or in part,
to commit a criminal offence or criminal offences.

e or liable to confiscation resulting from the application in the issuing State of
any of the extended powers of confiscation specified in Article 3(1) and (2)
of Framework Decision 2005/212/JHA

e or liable to confiscation under any other provisions relating to extended

powers of confiscation under the law of the issuing State.

4.1.3.- The European evidence warrant.

We have already said that the European arrest warrant is a judicial decision for obtaining
objects, documents and data from another Member State when all the objects, documents or
data that are to be requested from the enforcing state fall within the scope of this Framework
Decision. The warrants can be issued in order to obtain objects, documents and data from
other Member States and refer to the objects, documents or data specified therein. The
warrant may be used for any object, document or data for use in the criminal proceedings for
which it is issued. These may be, for example: objects, documents or data of a third party;
those derived from a search of the suspect’s premises, including his/her home; historical data
on the use of any service, including financial transactions; historical documents containing
statements, interviews or questioning; and other documents, including the results of special

investigation techniques.

Cooperation regarding this kind of evidence is regulated by the agreements on judicial
assistance, in particular the 2000 EU Convention and its 2001 Protocol. It will be necessary,
in due time, to replace these forms of cooperation with a system based on the principle of
mutual recognition. It is possible to use the European warrant to obtain evidence belonging to
these categories that was gathered before the warrant was issued. For example, obtaining a

statement given previously by a suspect to an investigating authority in the requested state in
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relation to an earlier investigation carried out by that state. It also covers historic documents

from the interception of communications, surveillance or monitoring of bank accounts.

There is a general rule and exceptions, specific rules and a catalogue of prohibitions or

exclusions.

General rule: the warrant may be issued to obtain the objects, documents or data indicated
when already in the possession of the executing authority before the warrant was issued.

This is the key point.

Exception: as the Framework Decision states, however, if the issuing authority so indicates, it
may also cover any other object, document or data that is not already in the possession of
the executing authority, but it is discovered when executing the warrant and, without
performing complementary investigations, it is considered pertinent for the proceedings for

which the warrant was issued.

Another exception: if the issuing authority so indicates, it will also cover taking statements
from the persons present during the execution of the warrant who are directly related to the
matter in question. The corresponding rules in the executing state applicable to national

cases will also apply to taking such statements.

Specific rule: personal data obtained pursuant to the Framework Decision may be used by
the issuing state for court and administrative proceedings directly related to those mentioned
in letter a); preventing an immediate and serious threat to public security, for any purpose
other than those set out in points (a), (b) and (c), personal data obtained under this
Framework Decision may be used only with the prior consent of the executing State, unless

the issuing State has obtained the consent of the data subject.

Caution or guarantee: in the context of a particular case, the executing state may instruct the
Member State to which the personal data was sent to provide information on the use made of

it. This article will not apply to personal data obtained by a Member State pursuant to this
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Framework Decision and which originates in said Member State. This article is based on
Article 23 of the 2000 EU Convention. It complements the protection offered by the 1981
Council of Europe Convention for the protection of individuals with regard to the automatic
processing of personal data. The 1981 Convention, ratified by all Member States, establishes
that personal data that is processed automatically will only be registered and used, among
other things, for specific, legitimate purposes, except when it constitutes a necessary
measure in a democratic society for protecting state security, public safety or for the

repression of offences.

Specific rule: for the purposes of the Framework Decision “search or seizure” shall include
any measures under criminal procedure as a result of which a legal or natural person is
required, under legal compulsion, to provide or participate in providing objects, documents or
data and which, if not complied with, may be enforceable without the consent of such a
person or it may result in a sanction. This is an “ad hoc” concept for this instrument and for
that reason the definition of the expression “search or seizure” should not be invoked with
regard to the application of any other applicable instrument between EU Member States, and
in particular the Council of Europe Convention on mutual assistance in criminal matters of 20

April 1959 and the instruments that complement it.

A warrant will only be issued when the objects, documents or data requested are necessary
and proportionate with relation to the purpose of the criminal proceedings and when it would
have been possible to obtain them pursuant to the legislation of the issuing state in a

comparable case.

The issuing authority will be responsible for guaranteeing compliance with these conditions.
As a result, the grounds for refusal of recognition or execution will not deal with these

matters.

Prohibitions or exclusions: The warrant shall not be issued for the purpose of requiring the
executing authority to: (a) conduct interviews, take statements or initiate other types of

hearings involving suspects, witnesses, experts or any other party; (b) carry out bodily
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examinations or obtain bodily material or biometric data directly from the body of any person,
including DNA samples or fingerprints; (c) obtain information in real time such as through the
interception of communications, covert surveillance or monitoring of bank accounts; (d)
conduct analysis of existing objects, documents or data; and (e) obtain communications data
retained by providers of a publicly available electronic communications service or a public

communications network.

4.2. Procedural scope.

4.2.1.- Freezing orders

The Framework Decision on freezing orders covers the judicial measures adopted in
criminal proceedings prior to the judgment. The conditions will differ depending on the object
of the criminal proceedings. If the events being investigated or prosecuted in the criminal
proceedings correspond to those included in the list we will be referring to, certain conditions
apply, and if they are not, others come into play. The list system is identical to the one
contained in Framework Decision 2002/584/JHA, dated 13 June 2002, on the European
arrest warrant. Article 3.2 of Framework Decision 2003/577/JHA, states that “The following
offences, as they are defined by the law of the issuing State, and if they are punishable in the
issuing State by a custodial sentence of a maximum period of at least three years shall not
be subject to verification of the double criminality of the act” and goes on to list a series of
offences that is the same as the one contained in Article 2.2 of Framework Decision
2002/584/JHA.

This list contains a wide variety of offences, including terrorism and participation in a criminal
organisation, sexual exploitation of children and child pornography, illicit trafficking in narcotic
drugs and psychotropic substances, illicit trafficking in weapons, munitions and explosives,
nuclear or radioactive materials, endangered animal species and in endangered plant
species and varieties, human organs and tissue, cultural goods, corruption, fraud, laundering
of the proceeds of crime, counterfeiting currency, different types of swindling and defrauding,
murder, grievous bodily injury, organised or armed robbery, rape, arson, crimes within the
jurisdiction of the International Criminal Court, and several others. This list was left open as

the Council may decide, at any time, to add other categories of crimes to it (Article 3.3
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Framework Decision). As for the crimes which are not included in any of the categories on
the list or, where included, do not lead to sentences of imprisonment whose maximum
duration is at least three years under the legislation of the issuing state, the Framework
Decision establishes a different system depending on whether the purpose of the freezing
order is to secure evidence or confiscate the property.

If the objective is the securing of evidence, it imposes a viability condition:

* the executing state may subject the recognition and execution of the freezing order
to the condition that the acts for which the order has been issued constitute an
offence under the legislation of said state, regardless of the elements that comprise
it or the manner in which it is described in the legislation of the issuing state.

If the objective is the freezing of property, it imposes two conditions, namely that the
executing state may subject recognition and execution of the order:

* to the condition that the facts in relation to which the order has been issued
constitute an offence for which,

* the legislation of said state, envisages freezing, regardless of the elements that
comprise it or the manner in which it is described in the legislation of the issuing

xliv

state (Article 3.4 of the Framework Decision).

4.2.2.- Confiscation.

We find a similar set-up in the Framework Decision on the application of the principle of
mutual recognition to confiscation orders. It refers to any final penalty or measure imposed by
a court following proceedings in relation to a criminal offence or offences, resulting in the
definitive deprivation of property and it applicable “a priori” to any criminal proceedings in
which a penalty or measure of this kind can be issued. We have to distinguish, as with
freezing orders, depending on the events on which the criminal proceedings are based —
what type of offence they constitute — as the consequences are different and they affect the
applicability of the procedure of mutual recognition and the elimination of the dual criminality
test.

We differentiate between criminal proceedings dealing with an offence included on the list (a
list system that is identical to that contained in earlier Framework Decisions in Article 6 de the
Framework Decision, punished with terms of deprivation of liberty with a maximum of at least

three
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If it is on the list in Article 6 of the Framework Decision, offences punished with terms of
deprivation of liberty with a maximum of at least three years, the consequence is twofold: a
decision from another EU state can a priori be executed and, moreover, the decision will be
subject to a prior dual criminality test. The list is contained in Article 6 of Framewaork Decision
2006/783/JHA™ " and is almost an exact reproduction of the one contained in Article 2.2 of
Framework Decision 2002/584/JHA™'. This list contemplates a wide variety of punishable

xlvii

offences™.

If it is not on the list, each EU Member State can, when transposing the Framework Decision
— although they are not obliged to — do one of two things; either not establish any conditions,
and in this case all decisions from other EU states will be executable, or establish a single
condition. This single condition must be (and this is the only option) that the acts that led to
the confiscation order constitute an offence that allows confiscation under the legislation of
the executing state, regardless what the constituent elements are or the manner in which it is
described in the legislation of the issuing state. (Art 6.3 of Framework Decision
2006/783/JHA)

4.2.3.- The European evidence warrant
It can be used for these kinds of proceedings:

* criminal proceedings brought by a judicial authority or that are to be brought by a
judicial authority for acts that constitute an offence under the national legislation of
the issuing state;

* proceedings brought by administrative authorities for acts classified in the national
legislation of the issuing state that may give rise to criminal proceedings (e.g. with a
right to appeal to a criminal court);

* proceedings brought by judicial authorities for acts classified in the national
legislation of the issuing state that may give rise to further criminal proceedings;

* all the above proceedings that refer to offences for which a legal person may be
considered responsible or be punished in the issuing state. This helps guarantee

that the proposal has the same scope as the current instruments on judicial
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assistance in criminal matters in the European Union, in particular as a result of the
2000 EU Convention.

4.3- Temporal scope.

The Framework Decisions we are studying have been in force since the day after their

publication in the Official Journal of the European Union.

5. Competent and involved authorities.

5.1. Issuing authorities.

5.1.1.- Freezing orders

In the Framework Decisions we are dealing with, the system is virtually identical. Indeed,
according to the Framework Decision on the application of the principle of mutual
recognition to orders freezing property or evidence, and the Framework Decision on the
application of the principle of mutual recognition to confiscation orders, the judicial
authorities responsible for criminal matters issue, decree, validate or confirm a freezing
order. These authorities will be those that, pursuant to internal law, have the capacity and
responsibility for performing such actions. This can be seen from the preamble and Articles
1, 2, 4 and 9 of the former Framework Decision and Article 3.1 of the latter™". However, the
Framework Decisions do not provide a common definition of what should be understood by
competent authority, and do not contemplate an express mechanism for designating
competent authorities that would be comparable to or fit in with the concept of judicial

Xlix

authority™. What the Framework Decisions do is refer to what the internal law of each state
decides when transposing them. If this internal law considers a specific authority competent
to issue, assess or approve an order, it is therefore considered a judicial authority for the

purposes of this instrument.

5.1.2.- Confiscation.
The Framework Decision on the application of the principle of mutual recognition to
confiscation orders contemplates the concept of competent authority, as we have just

explained. The detail contained in a certificate annexed to the Framework Decision goes
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almost unnoticed, as it is not mentioned in the articles. Section b) of the same identifies the
issuing Court, but another section, section c), allows us to identify another actor, the
authority competent for the execution of the confiscation order in the issuing state, if
different from the Court under point b). Moreover, it envisages the possibility for each EU
state, when necessary due to the organisation of its internal system, to create another
entity other than the Court, the central authority responsible for the administrative
transmission and receipt of the confiscation order, which will assist the competent

authorities'.

And the Framework Decision also allocates a role to another actor in the issue process:
(Article 4.4. of the Framework Decision) the contact points of the European judicial network
that can be used by the requesting authority to ascertain exactly which is the competent
authority in order to ask it to execute the confiscation order, if in doubt. As such, another
competent issuing authority is identified, which may be a Court or of another kind and a
competent central authority, which is not obligatory, solely for transmission and receipt, in

addition to a informative or consultative authority.

5.1.3.- The European evidence warrant

In the sphere of the European evidence warrant, “issuing authority” shall mean a judge, a
court, an investigating magistrate, a public prosecutor; or any other judicial authority as
defined by the issuing State and, in the specific case, acting in its capacity as an
investigating authority in criminal proceedings with competence to order the obtaining of
evidence in cross-border cases in accordance with national law.

The Member States will also appoint the competent authorities for the recognition and
execution of the warrants and may designate a central authority or, if their legal system so
envisages, more than one, in order to assist the competent authorities. If required by the
organisation of their national legal system, any Member State may assign the function of
administrative transmission and receipt of the warrant and official correspondence in
relation to the same to its central authorities.

If the issuing authority is not a judge, a court, an investigating magistrate or a public

prosecutor and the warrant has not been validated by one of those authorities in the issuing
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State, the executing authority may, in the specific case, decide that no search or seizure
may be carried out for the purpose of the execution of the warrant. Before so deciding, the
executing authority shall consult the competent authority of the issuing State. Any Member
State may, at the time of adoption of this Framework Decision, make a declaration or
subsequent notification to the General Secretariat of the Council requiring such validation in
all cases where the issuing authority is not a judge, a court, an investigating magistrate or a
public prosecutor and where the measures necessary to execute the warrant would have to
be ordered or supervised by a judge, a court, an investigating magistrate or a public

prosecutor under the law of the executing State in a similar domestic case.

5.2 Executing authorities.

5.2.1.- Freezing orders

The Framework Decision does not define the executing judicial authority, unlike with the
issuing state. But it does mention the judicial authority when regulating the procedure of
transmission, recognition and execution or non-execution in several articles, stating the
judicial authority that is competent for execution". Article 4.2 will allow Ireland and the
United Kingdom to state that their central authorities or others specified in the declarations
made by said states will be the ones to intervene, albeit only for the purposes of the

transmission of orders, not for execution".

5.2.2.- Confiscation.

The Framework Decision on the application of the principle of mutual recognition to
confiscation orders does not define the issuing judicial authority and merely states that each
EU state will inform the General Secretariat of the Council which is the competent executing
authority. It also envisages the option for any Member State to designate, if it is necessary as
a result of the organisation of its internal system, one or more central authorities responsible
for the administrative transmission and reception of the confiscation orders and to assist the

competent authorities.
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5.2.3.- The European evidence warrant.

In the sphere of the European evidence warrant, “executing authority” shall mean an
authority having competence under the national law which implements this Framework
Decision to recognise or execute a warrant in accordance with this Framework Decision.
Each Member State shall inform the General Secretariat of the Council which authority or
authorities, under its national law, are competent pursuant to Article 2(c) and (d) when that
Member State is the issuing State or the executing State. Member States wishing to make
use of the possibility to designate a central authority or authorities in accordance with Article
8(2) shall communicate to the General Secretariat of the Council information relating to the
designated central authority(ies). These indications shall be binding upon the authorities of

the issuing State.

6. The active process. Issue of the order.
6.1. Adoption in proceedings.

6.1.1.- Freezing orders
In the case of orders freezing property or evidence, adoption of the order by the competent
authorities must take place in any of the criminal proceedings that justify it. The complete
system envisaged in the Framework Decision is, in reality, comprised of different elements,
namely:
* the decision to freeze the property or secure the evidence, which we shall call the
base decision;
* the certificate, which we will come to later;
* the request for the transfer of the elements of proof to the issuing state;
* the request for confiscation of property, which requires:
* either the execution of a confiscation order issued in the issuing state;
* the confiscation in the executing state and the subsequent execution of the
decision;
* the instruction to include the certificate so that the property remains in the

executing state awaiting either of the two types of requests to which we
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have just referred.

Of these five elements, the first and second must always exist. The third and fourth, the
latter with its two variants, may or may not exist at the same time as the first and the
second, i.e., the base decision and the certificate. If they do not exist simultaneously, it will
then be necessary for the last of the elements cited, a subsidiary one, to exist. This is set
out in the provisions of Article 20 of the Framework Decision in relation to Article 6 of the
same and section (h) of the certificate. What the system does not want is for a freezing
order for property or the securing of evidence to be issued without, either at the same time,
and in a separate decision, a decision on the request for confiscation of the property being
taken or the request for transfer of the elements of evidence being issued, or a statement of
when either of these decisions will be taken, with an indication of the term for the same. It is
a question of avoiding freezing orders for property or the securing of evidence sine die at all
costs'.

6.1.2.- Confiscation.

In the wording of the Framework Decision on the application of the principle of mutual
recognition to confiscation orders, the competent authorities are the only ones that can
issue the order, once the base decision in the original criminal proceedings ordering
confiscation of property is final (in general it will be a conviction which, regardless of
whether or not it imposes a sentence, resolves the confiscation and, if applicable, the
corresponding ruling making it final and ordering execution under domestic law) sending
the original of this decision or a certified copy — and always attaching the certificate

included in the Annex to the Framework Decision.

The basic requirement is that the confiscation of the property have been ordered and the
condition, which should in my opinion be express and reasoned, is the existence of
reasonable grounds to believe that the natural or legal person against whom the
confiscation order has been issued has property or income in the state to which the order is
being transmitted, or, if there are no reasonable grounds which would allow the issuing

State to determine the Member State, the confiscation order may be transmitted to the
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competent authority of the Member State where the natural or legal person against whom
the confiscation order has been issued is normally resident or has its registered seat
respectively. The express grounds that justify the simultaneous transmission of a decision
must also be sent where this is possible. Put another way, the grounds must also include:
* where the order is a standard one transmitted to one state, the reasonable grounds
for believing the property is located there
* where the order has been transmitted to several states simultaneously: the grounds
for believing the items of property — in plural form — to be confiscated are in several
states, or the grounds for the intervention of several states for the execution of the
same, or that the item of property — singular — is located in two or more specific
states
* where the order concerns an amount of money:
* the specific grounds justifying simultaneous transmission
* and, including, but not limited to, confirmation that the property has not been frozen
under a prior, sufficient freezing order,
* or the judicial estimation that the value of the property that may be confiscated will

not be sufficient to cover the full amount covered by the confiscation order.

6.1.3.- The European evidence warrant.

Cautions or safeguards that may be mentioned at this stage.

As the Framework Decision itself states, a warrant should be issued only where obtaining
the objects, documents or data sought is necessary and proportionate for the purpose of
the criminal or other proceedings concerned. This is in order to avoid unnecessary
intrusions of privacy and situations that, for example, require a disproportionate number of
documents for the investigation of a simple offence. Form A annexed to the Decision
envisages that the requesting body will include a description of the offence(s) investigated,
the grounds for issuing the warrant and a summary of the known facts, as indicated in the

explanation of the context of the initial Proposal for a Framework Decision.

The second requirement is that it could have been obtained under the legislation of the

issuing state in a comparable case. Once again, in the explanation of the context of the
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initial Proposal for a Framework Decision it is made clear that this is to prevent the
European evidence warrant being used to circumvent the protections established in the
legal system of the requesting state in relation to certain types of objects, documents and
data, for example materials subject to professional secrecy. For this reason, the form
contains a specific section on whether the objects, documents and data are confidential or
subject to professional secrecy. However, this section does not mean that the same
procedural means should apply to both the requesting and requested states. It may be
necessary in the requesting state to obtain a specific warrant to search the premises of a
third party in order to obtain evidence, while the requested state may have a procedure that
orders a third party to disclose the elements of evidence without having to resort to a
search.

Similar terms apply regarding admissibility: the objects, documents and data must be
admissible in the procedures for which they are requested. This prevents the European
evidence warrant being used to circumvent the protections established in the requesting
state in relation to the admissibility of evidence, in particular if new measures are adopted
in the future on the mutual admissibility of elements of evidence obtained under the

European evidence warrant.

6.2. Generation and documentation of the order. The certificate

and the warrant.

6.2.1.- Freezing orders

In the event judges and magistrates have to adopt the decision ordering the issue of the
order freezing property or evidence in Europe, it must take the form of a ruling or reasoned
decision. If, moreover, it has been decided that, the confiscation or transfer of the elements
of evidence is to be requested, this decision will also be adopted in the same form.

Once the base decision has been adopted, in any event it must be accompanied by the
certificate, which is the key element, following the model of both the Framework Decision
annex and the Spanish law. The freezing order will have no effect unless accompanied by
this Certificate for the execution of measures of seizure or securing of evidence in another

Member State of the European Union.
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Its issue and attachment to the base decision, as well as its formal correctness, is vitally
important, and thus special care should be taken to ensure it is correctly filled out in its
entirety. The decision does not have to be translated, although a translation does tend to
help ensure the final outcome of the procedure is satisfactory.

The certificate must obligatorily be translated into the language accepted by the
executing state, being drafted in the language of the issuing judicial authority, with an
official translation into the official language of the executing state, or to one of its official
languages or to the language accepted by that state in a declaration deposited with the
Secretariat General of the Council.

It must be signed by the competent judicial authority attesting to the accuracy of its
contents. In the transposition of this rule to domestic law, the majority of states affirm that
they accept only their official language, while others, not many, also accept English, and a
few accept several languages; some even accept any language approved by the Public
Prosecutor. As the reader can see, the regime is ultimately quite diverse. The base
decision, a reasoned decision, should include, as background to the proceedings and in the
operative part, those elements that the certificate requires as materially significant. In this
way we ensure that the base decision and the certificate are consistent, facilitating the
effectiveness of the order. In particular, the content of sections e), f), g), h) and i) of the
certificate should already be contained in the base decision and simply be transferred to the
certificate.

We should also highlight the importance of the correct specification of what the object
of the freezing order is. The certificate requires a description of the property and, if
appropriate, the maximum amount that it seeks to recover via said property, as well as an
exact description of the evidence and the precise location of the property or evidence, or its

last known whereabouts, if the exact location is not known.

6.2.2.- Confiscation.

In the case of the transmission of a confiscation order, the original ordering the
transmission — or a certified copy - should be sent together with the certificate, signed by
the authority issuing it, which will attest to the accuracy of its contents in the language or

one of the official languages of the addressee state or an official languages of the
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Community institutions accepted by said state.

6.2.3.- The European evidence warrant.

The European evidence warrant is issued following the standard form in the annex to the
Framework Decision. It must be signed and its content certified as accurate by the
requesting body; it must also be translated into the official language or one of the official
languages of the requested state. Any Member State may state in a declaration deposited
with the General Secretariat of the Council that it will accept translations in one or more
other official languages of the institutions of the Union. If the warrant is related to a previous
warrant or a freezing order, this will be indicated according to the corresponding form in the
annex. If the issuing authority is participating in the execution of the warrant in the
executing state, it may transmit a warrant that complements the earlier one directly to the

competent executing state while it is in that state.

6.3. Transmission of the order and incidents.

6.3.1.- Freezing orders

The system is one of direct communication between judicial authorities, the latter
understood in the terms we explained in the previous chapter™. This transmission may be
made via any means that leaves a written record and that allows the judicial authority to
which it is addressed to establish its authenticity. The use of a burofax (registered fax
message) as a possible system of transmission is a matter of open debate, as is the use of
Interpol.

As for who the order should be sent to, several European states, when transposing
the rule to internal law, converted police authorities or authorities of an administrative
nature into judicial authorities. Practically speaking, unless one has an exact list, as set out
in Article 43 of the Framework Decision, there is no option but to ask the executing state for
the necessary information by all necessary means, including the contact points of the
European Judicial Network, if there are difficulties in ascertaining what the competent

authority is, both for the issue of the certificate and for its processing in the executing state.
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6.3.2.- Confiscation.

In the case of the Framework Decision on the application of the principle of mutual
recognition to confiscation orders, the system is similar, but with an important qualification.
The documents to be sent, which we have already mentioned, can be sent by any means
that leaves a written record in conditions that allow the executing state to establish their
authenticity. If done in this way, the originals, and this is the special feature, will only have

to be sent to the executing state if it so requests.

The competent authority issuing the order assumes two supplementary information
obligations:

* in the event of multiple transmission of a confiscation order for money to several
states, it will ensure that the total value of the execution does not exceed the
amount indicated in the order and, if it feels there is a risk of this total being
exceeded — or if this risk disappears, it must inform the executing authority or
authorities who suspended execution in order to avoid the risk of exceeding the
confiscation amount in the case of confiscation of money.

* the issuing authority is obliged to inform of the amount already confiscated or in the
process of being confiscated during execution, specifying the remaining value
pending confiscation, as well as the voluntary payments made by the interested

party in accordance with the confiscation order.

6.3.3.- The European evidence warrant.

In the case of the European evidence warrant, it may be sent to the competent authority in
the Member State in which the competent authority of the issuing state has reasonable
grounds for believing the corresponding objects, documents or data are located, or in the
case of electronic data, that they are directly accessible pursuant to the legislation of the
executing state. The warrant will be transmitted without delay by the issuing authority to the
executing authority by any means that leaves a written record in conditions that enable the
executing state to establish its authenticity. Any additional official communication will also

be made directly between the issuing authority and the executing authority. If the issuing
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authority so wishes, the transmission may be made using the protected
telecommunications system of the European Judicial Network.

If the executing authority is not known, the issuing authority will make the necessary
enquiries, using the contact points of the European Judicial Network if necessary, in order
to obtain the information on the executing state.

When the authority of the executing state that receives a warrant has no jurisdiction to
recognise it and to take the necessary measures for its execution, it shall, ex officio,
transmit the warrant to the executing authority and so inform the issuing authority. At the
request of the issuing authority, the information will be confirmed without delay by any
means that leaves a written record, of the transmission of the warrant to the competent
authority responsible for executing it. Any difficulties concerning the transmission or the
authenticity of any document needed for the execution of the warrant shall be dealt with by
direct contacts between the issuing and executing authorities involved, or, where

appropriate, with the involvement of the central authorities of the Member States.

7. The passive procedure. Receipt of the order or

decision.

7.1. Recognition of the order, decision or mandate.

7.1.1.- Freezing orders

When all the requirements necessary for achieving the purpose of the freezing order
are fulfilled, it is immediately recognised and executed, which entails the corresponding
measures for immediate execution, in the same way as a freezing order issued by an
authority in the executing state. This is essentially what should be done. The dual criminality
check is removed in relation to orders issued in the context of proceedings that derive from
acts that may be classed as crimes. Crimes contained in the list in Article 10, section 1, of the
Spanish law regarding the Framework Decision are punished with terms of imprisonment with
a maximum duration of at least three years. If these two circumstances exist, the order will be

recognised immediately, without further formality.
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7.1.2.- Confiscation.

The competent authorities “shall without further formality recognise a confiscation order
which has been transmitted (...), and shall forthwith take all the necessary measures for its
execution, unless the competent authorities decide to invoke one of the grounds for non-

recognition or non-execution (...), or one of the grounds for postponement of execution (...)".

7.1.3.- The European evidence warrant.

The executing authority shall recognise a warrant without any further formality being required.
The executing authority shall take the necessary measures for its execution unless that
authority decides to invoke one of the grounds for non-recognition or non-execution or one of

the grounds for postponement.

7.2. Non-recognition or non-execution.

In relation to freezing orders, Article 7 of the Framework Decision envisages four grounds
for failing to recognise or execute a freezing order. Generally speaking, the framework
decision only contains specific motives for non-execution which each national system may
or may not include in the state legislation for the transposition. The executing authority may
refuse execution for these reasons, but does not necessarily have to do so, which is the
case however in the Spanish law: the existence of immunity or a privilege that prevents
execution, the infringement of rights, the existence of non bis in idem, and on a residual
level, dual criminality. No reference is made to the other categories that would prevent
execution, such as a reference to the fundamental elements of the different national legal
systems, for example".

In relation to the mutual recognition of confiscation orders, the Framework Decision
establishes grounds for non-recognition or non-execution of the decision that are also
optional and once again most of these grounds for refusal were transposed, although the
Member States often transposed them as obligatory grounds, as in the case of Spain.

We can essentially establish the following system:
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7.2.1.- On the certificate.

This is regulated in the same way for freezing orders, the execution of confiscation orders
and in the sphere of the European evidence warrant, although the latter case involves a
form rather than a certificate. If the certificate is missing, incomplete, or clearly fails to
correspond to the freezing order, or is manifestly incorrect, the executing judicial authority
may refuse or reject the certificate. Before deciding to refuse recognition or execution of a
warrant, in full or in part, the competent authority of the executing state will consult the
competent authority in the issuing state via the appropriate channels and, if applicable, ask
it to supply the necessary supplementary information forthwith.

As for scenarios where it is clear that the certificate does not correspond to the freezing
order, the discrepancy should refer to the operative part of the base or initial decision that
ordered the measure, or when there is a discrepancy between the different essential fields
of the certificate. It is therefore necessary to assess the relationship between the base
decision and the certificate and, as the former does not have to be translated, the
“correspondence” must be deduced from the content of the certificate itself, on the
understanding. This was how the REJUE (Spanish Judicial Network) 2007 meeting of
experts saw it, that the measure refers to the operative part of the decision contained in the

certificate.

7.2.2.- Immunities or privileges.

This area is regulated homogenously in relation to orders freezing property or evidence,
the execution of confiscation orders and the European evidence warrant. Execution or
recognition may be refused in the event there is an immunity or privilege in the executing
state that prevents execution of the decision. The issuing authority may be consulted
before deciding not to recognise or execute. There is no common definition of what an
immunity or privilege is in the EU and, as a result, it is for national rules to establish the
exact definition of these terms, which may include protection applicable to the medical
and legal professions, but they should not be interpreted in the sense that they oppose
the obligation to eliminate certain grounds for refusal that appear in Article 7 of the
Council Act of 16 October 2001 establishing, in accordance with Article 34 of the Treaty
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on European Union, the Protocol to the Convention on Mutual Assistance in Criminal

Matters between the Member States of the European Union.

7.2.3.- Dual criminality.
Checking the dual criminality of behaviour is, as we know, the requirement that the acts in
relation which judicial assistance for the persecution or trial is requested be classed as an
offence which is punishable not only in the law of the state requesting the assistance, but
also in that of the requested state. The regime for this reason for non-execution is also the
same in the case of freezing orders, confiscation and the European evidence warrant:

- ageneral rule establishing that dual criminality is not necessary;

- ageneral exception making dual criminality obligatory; and

- an exception to the exception.

General rule.

The execution of freezing orders from an issuing state will not be subject to a dual
criminality check when they refer to acts which are being prosecuted as some of the crimes
contained in the list in Article 10.1 of the Spanish law, correlative to Article 3.2 of the
Framework Decision, provided that they are punished in said state with maximum terms of

imprisonment of at least three years.

In the context of the European arrest warrant, a refusal to execute such a warrant because
the act on which it is based does not constitute an offence pursuant to the national legal
system of the requested state (dual criminality) is contrary to the principle of mutual
recognition of a judicial decision. It should not therefore be possible to refuse execution on
such grounds. However, in order to facilitate the passage of the current rules to the new
regime of mutual recognition of the European evidence warrant, a progressive focus is

proposed.

The general rule is broader: recognition or execution of the warrant will not be subject to the
verification of the dual criminality, unless it is necessary to carry out a search or seizure and

provided that it is not related to the list of offences contained in the Framework Decision.
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According to the 1959 Council of Europe Convention, dual criminality can only be imposed
as a condition for cooperation for obtaining evidence by means of search and seizure. This
was restricted even further by Article 51 of the 1990 Schengen Convention, which
addressed the problem of administrative procedures in criminal matters. Dual criminality
cannot be imposed as a condition for execution when the objects, documents or data are
already under the control of the requested body. The position of the existing instruments is
followed, whereby dual criminality is excluded except where the requested state considers
it necessary for a seizure or search of premises. It even goes one step further by
eliminating the possibility of rejecting cooperation on the grounds of dual criminality when:
(a) it is not necessary to carry out a search of private premises to execute the warrant,
which reflects the sensitive nature of this kind of action; or

(b) the offence is on the list of included in this article. The list of offences in this article is
copied from Article 2 of the Project for a Framework Decision on the application of the
principle of mutual recognition to financial penalties. It is based on the list of offences in
Article 2 of the Framework Decision on the European arrest warrant, also included in Article

3 of the Framework Decision on orders freezing property or evidence.

General exception.

If the crime is not one of the ones included in the list in Article 3.2 of the Framework
Decision, the states have the power to reject execution if there is no dual criminality. That
is, if the acts on which the freezing order is based do not constitute an infringement
pursuant to the law of the executing state, each state can maintain or remove the dual

criminality check for these cases.

With regard to the European evidence warrant, the exception is not exactly the same: if the
warrant is not related to any of the offences included on the list and execution of the same
requires a search or seizure, the recognition or execution of the warrant may — optionally —
be subject to the dual criminality condition, thus depending on the option in the
transposition law. And the exception to the exception: when it is necessary to perform a
search or seizure in order to execute the warrant, the offences included on the list in the
Framework Decision will never be subject to the dual criminality requirement if they are
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punished in the issuing state with a deprivation of liberty of a maximum of at least three

Ivi

years according to the legislation of said state™.

Exception to the exception.

In all three cases we are studying, the only exception (contained in Article 10.3 of the
Spanish law and Article 7.1.d. of the Framework Decision) indicates that, in relation to taxes
or duties, customs or exchange, execution of the freezing order will not be refused on the
grounds that the legislation of the executing state does not impose the same taxes or rights
or does not have the same regulations as the issuing state, or if its tax, customs or exchange

regulations are different to that of the issuing state.

7.2.4. Ne bis in idem.

In general and for those spheres we are studying, execution may be refused if it infringes
the principle of ne bis in idem; before deciding to refuse full or partial recognition or
execution of a warrant, the competent authority of the executing state will consult with the
competent authority of the issuing state via the appropriate channels and, if applicable,

request that it supply the necessary complementary information forthwith.

The case law interpretation offered by the Court of Justice in relation to Articles 54 and 58
of the Convention on the Application of the Schengen Agreement should be taken into
account. These articles establish exceptions to the effectiveness of the ne bis in idem
principle, as under Article 23.2.c) of the Spanish law of the judiciary. Doubts arise when we
ask what scope should be give to the res judicata so that a failure to consider it infringes ne

bis in idem. Article 8.1.c) of the Framework Decision is not explicit.

In relation to the execution of confiscation orders, the Framework Decision and Spanish law
contain the same exception: non-recognition or non-execution of orders if issued in Spain
or another state other than the issuing state if a final decision has been rendered convicting
or acquitting the same person for the same offence and execution would infringe the
principle of non bis in idem in the terms envisaged in the laws and treaties ratified by Spain,

even if there were a subsequent pardon. Prior consultation of the foreign judge is obligatory
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in this case.

7.2.5. Legal prohibition

The Framework Decision does not expressly contemplate this circumstance, to which we

will now refer, as a cause for refusing recognition or execution.

7.2.6.-Protection of the rights of the interested parties.
In relation to the execution of confiscation orders, the Framework Decision allows non-
recognition or non-execution if the rights of the interested parties, including bona fide third

parties acting in good faith, prevent it.

7.2.7.- Failure to appear at the trial from which the confiscation is derived.
This is a ground for non-execution of confiscation orders unless the certificate makes it
possible to establish that:
* the accused person was aware of the venue and date of the trial and was
informed that a decision could be rendered in his absence; or
* aware of the scheduled trial, he sent a defence lawyer who defended him; or
e that after being notified of the confiscation order and being expressly
informed of his right to a new trial or to appeal with the possibility of a new
trial, and of obtaining a decision contrary to the initial one, he expressly
declared that he did not challenge the decision or ask for a new trial or file
an appeal by the corresponding deadline. In these cases the foreign

authority must obligatorily be consulted in advance.

7.2.8.- Place where the offence took place.-

We differentiate between cases where the offences were committed entirely or partially in
the executing state or committed entirely outside the executing state.

If the confiscation order refers to offences that the law of the executing state considers to
have been committed entirely or partially in its territory (or wholly or for a major or
essential part within its territory, or in a place equivalent to its territory, according to the

Framework Decision on the European evidence warrant) this can be an obstacle to
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execution.

In the specific case of the European evidence warrant, under these circumstances refusal
is only possible in exceptional circumstances and on a case-by-case basis, taking into
account:
* the circumstances of that particular case;
* if a major or essential part of the offence in question was committed in the issuing
state; and
* if the warrant refers to an act that does not constitute an offence pursuant to the law
of the executing state and it were necessary to perform a search and seizure

operation for the execution of said warrant.

In any event, when a competent authority is considering the possibility of invoking this
ground for refusal, it will consult Eurojust before issuing a decision. In the event that the
competent authority disagrees with the opinion of Eurojust, the Member States will ensure
that any decision is reasoned and the Council is informed. Confiscation orders and
European evidence warrants may also be refused or not executed if they refer to acts that
the executing state considers were committed outside the issuing state if criminal action
in respect of said offences is not permitted when committed outside the territory of said

State.

7.2.9.- Extended powers of confiscation.

The Framework Decision considers that it is optional to refuse execution or recognition of
the decision ordering it when dealing with extended powers of confiscation.

Spanish law is more categorical, on the one hand: the non-recognition of execution is
obligatory; and stricter on the other, as it states that it is not sufficient for it to be case of
extended powers of confiscation unless the judge considers it incompatible with
fundamental rights and freedoms recognised in the constitution, after obligatory

consultation with the issuing authority.

Lk
* -
Ll -
*k***
Con el apoyo de la Unién Europea
With the support of The European Union
Avec le soutien de I’Union Européenne



PP CONSE|O GENERAL DEL PODER JUDICIAL

Red Europea de Formacion Judicial (REFJ)
European Judicial Training Network (EJTN
Réseau Européen de Formation Judiciaire (REFJ)

7.2.10.- Time-barring of the penalty imposed.

The Framework Decision established an optional ground of non-execution if the penalty is
barred by statutory time limitations in the executing State, provided that the acts fall within
the jurisdiction of that State under its own criminal law.

The transposition law puts things somewhat differently: it requires that the decision refer
to offences that the Spanish authorities are competent to try and that if a Spanish court
had issued a conviction the penalty imposed would have been time-barred. Consultation

is optional in this case.

7.2.11.- Impossibility of execution.

It is impossible to execute the confiscation order where the property to be confiscated has
already been confiscated, has disappeared, has been destroyed, cannot be found in the
location indicated in the certificate or the location of the property has not been indicated in
a sufficiently precise manner, even after consultation with the issuing State. In these
cases the competent authority of the issuing State shall be notified forthwith, and it is not
possible to execute alternative measures not envisaged in Spanish law, which leaves the
door open for the unclear option of applying alternative measures not requested in the
confiscation order. By the way, the reference here is to property that has already been

confiscated, not property that has previously been detained.

The European evidence warrant states expressly that there are grounds for non-
execution if it is not possible to execute the warrant using any of the measures at the
disposal of the executing authority in that particular case. This impossibility may be
material or legal. We are also told that the decision to refuse recognition or execution
must be taken as soon as possible and no later than 30 days after receipt of the warrant
by the competent executing authority. When, in a particular case, the competent
executing authority cannot respect the term set, it will inform the competent authority of
the executing state forthwith using any means and explain the reasons for the delay and
inform it of the estimated period necessary. The Member States will adopt the measures

necessary to ensure the deadlines set are met. When the issuing authority has indicated
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in the warrant that, due to procedural terms or other particularly urgent circumstances, a
shorter term is required, the executing authority will take account of this requirement if

possible.

7.2.12.- National security
There is a specific, unique reason in the legal regime of the European evidence warrant
for full or partial refusal of recognition or execution if, in a particular case, execution could:
* harm essential national security interests,
* jeopardise the source of the information, or

* involve the use of classified information relating to specific intelligence activities.

Before deciding to wholly or partially refuse to recognise or execute a warrant, the
competent authority of the executing state will consult the competent authority of the
issuing state by the appropriate channels and, if applicable, ask it to supply the necessary
complementary information forthwith. Nevertheless, it is accepted that said grounds for
non-recognition or non-execution will only apply when, and to the extent that, the objects,
documents or data are not used for these reasons as evidence in a comparable national

case.

7.2.13.- Need for search or seizure.

Once again, the legal regime of the European evidence warrant regulates another
specific, unique reason: if the warrant is not related to any of the offences listed in section
2 and execution requires a search or seizure, recognition or execution of the warrant may
be subject to the dual criminality condition and it may be decided not to execute it if it

refers to acts that do not constitute an offence under national legislation.

7.2.14.- Absence of validation.

Once again, the legal regime of the European evidence warrant regulates another
specific, unique reason: if, after being asked to do so, the warrant has not been validated
by a judge, court, investigating magistrate or public prosecutor in the issuing State.

Indeed, in the event the issuing authority is not a judge, court, investigating magistrate or
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public prosecutor and the warrant has not been validated by one of said authorities in the
issuing state, the executing authority may decide, in the case in question, not to carry out
the search or seizure measures for execution of the warrant. Before adopting the
decision, the executing authority will consult with the competent authority of the issuing
state. Any Member State may make a declaration or subsequent notification to the
General Secretariat of the Council requiring such validation in all cases where the issuing
authority is not a judge, a court, an investigating magistrate or a public prosecutor and
where the measures necessary to execute the warrant would have to be ordered or
supervised by a judge, a court, an investigating magistrate or a public prosecutor under

the law of the executing State in a similar domestic case.

7.3. Postponement of execution.

Once the freezing order has been recognised by the judicial authorities that are to
execute it, we must now analyse the postponement scenarios. It is not the recognition
that is postponed; were this the case, it would lead to the corresponding investigation
proceedings regarding the freezing order. What is postponed is the execution of what was
requested. In general, in the case of freezing orders, confiscation or the European
evidence warrant, the issuing authority should be notified forthwith of the postponement of
the execution or recognition of the warrant, the reasons for the postponement and, if
possible, the probable duration of the same. As soon as the reasons for the
postponement cease to exist, the executing authority will adopt the necessary measures
for the execution of the warrant and again notify the competent authority in the issuing
state forthwith by any means that leaves a written record of the execution or resumption
of execution. Although some grounds for suspension are contained, even in similar terms,
in the three spheres we are studying, they are not identical and for that reason we will be

treating them individually.

7.3.1. Freezing orders
Here the Framework Decision on freezing orders, in Article 8, establishes three grounds
for suspension.

* The need to avoid damage to an ongoing criminal investigation in the executing
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state, for the time considered reasonable. If this reason for postponement is upheld,
the hypothesis of damage to an ongoing criminal investigation will have to be duly
reasoned and justified. In relation to the grounds for postponement in Article 15.1"",
* The need to avoid the measure requested coinciding with others already adopted in
the executing state regarding the same property or evidence, until the first
measures are lifted. This is set out in Article 8 of the Framework Decision.
Depending on how it is interpreted, this ground has not been included in the
Spanish transposition law. That is, the defining characteristic of this scenario is that
another EU state, under this procedure, has managed to secure the same element
of evidence or freeze the same property. Interpreted in this manner, the Spanish law
is somewhat unclear on this point. The Framework Decision seems to refer to cases
in which the property to be frozen is the object of another order of the same kind
sent by Spain to another European state and already accepted at the execution
stage. That is, what is characteristic of this case is that another EU state, under this
procedure, has already managed to freeze the same element of evidence or impose
a preventative embargo on the same property. Understood thus, this ground is not

clearly contained in the Spanish law.

* The third scenario in Article 8 of the Framework Decision refers to cases in which
the property or evidence is already subject to measures ordered in the executing
state and until the measures are lifted. The difference with the former case would
seem to be that, here, the origin of the freezing is an internal action on the part of
the domestic courts of the executing state. In this case, postponement will only
apply if the initial measure, adopted pursuant to the internal law of the executing
state, should take priority over those that may be adopted subsequently. If, due to
its nature or characteristics, it should not have that priority, recognition and, if

applicable, execution of the freezing order will not be postponed.

7.3.2.- Confiscation.
In the case of the Framework Decision on confiscation orders, Article 10 contains the

following grounds for postponement:
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excess of simultaneous confiscation of an amount of money.

postponement of confiscation of an amount of money if there is a risk that the total
value derived from its execution may exceed the amount specified in the confiscation
order because of simultaneous execution of the confiscation order in more than one
Member State. The issuer will be informed by any means leaving a written record

in these cases, the issuer will be informed of the postponement, the grounds for the
same and the expected duration

where the execution of the confiscation order might damage an ongoing criminal
investigation or proceedings, until such time as it deems reasonable. Keep in mind
the comments of the EJN in relation to this term

where the property is already the subject of confiscation proceedings in the executing
State

it is postponed if the property was already the object of confiscation as a result of a
previous execution of confiscation adopted in the executing state on the same
property or evidence, until the former is cancelled. This is set out in Article 8 of the
Framework Decision.

translation of the confiscation order, if considered necessary.

7.3.3.- European evidence warrant.

The Framework Decision on the European evidence warrant contains the following grounds

for postponement:

the form provided for in the Annex is incomplete or manifestly incorrect, until such
time as the form has been completed or corrected, in one of the cases where
validation is required, the warrant has not been validated, until such time as the
validation has been given.

its execution might prejudice an ongoing criminal investigation or prosecution, until
such time as the executing State deems reasonable

the objects, documents or data concerned are already being used in other

proceedings until such time as they are no longer required for this purpose.

Lk
* -
Ll -
*k***
Con el apoyo de la Unién Europea
With the support of The European Union
Avec le soutien de I’Union Européenne



I.-:" CONSE|O GENERAL DEL PODER JUDICIAL 2
-. EJ (N

Red Europea de Formacion Judicial (REFJ)
European Judicial Training Network (EJTN
Réseau Européen de Formation Judiciaire (REFJ)

7.4. Immediate execution.
7.4.1. Competence.

The transposition rules will be defined by the authorities responsible for execution.
We have already stated that in the case of the Framework Decision on confiscation

orders, the examining magistrate is the executing authority.

7.4.2. Procedure and term

7.4.2.1. General Procedure.

7.4.2.1.1.- Freezing orders

In the Framework Decision, the method of execution can be classed as immediate
execution. Thus, Article 4.1 indicates that the competent authorities of the executing state
will recognise, without further ado, any freezing order and will immediately take the
corresponding steps to immediately execute it, generally speaking"". Not only do the
measures have to be adopted immediately, but the decision on recognition must be
notified without delay. In the Framework Decision, this notification of execution to the

requesting authority takes the form of a report to the issuing authority.

7.4.2.1.2.- Confiscation

The Framework Decision on confiscation orders obliges the executing authority to
recognise all confiscation orders without further formality and forthwith take all the
necessary measures for its execution, unless the competent authorities decide to invoke

one of the grounds for non-recognition, hon-execution or postponement.

7.4.2.1.3.- European evidence warrant.
In the Framework Decision on the European evidence warrant, the general criterion is also
action taken forthwith unless there are grounds for postponement or if the executing

authority is already in possession of the objects, documents or data required.

7.4.2.2.2 Term.
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7.4.2.2.2.1.- Freezing orders
As for the term for adopting the order and executing it, the Framework Decision indicates
that the executing authorities will have to both adopt and notify the decision on a freezing

order as soon as possible and, where viable, within 24 hours of receipt of the order.

7.4.2.2.2.- Confiscation.

In relation to confiscation orders, we have already said that the Spanish transposition law
requires a preliminary report from the Public Prosecutor’s Office that should be issued
within 7 days of being notified. We will not be repeating the contents of the foregoing

paragraph.

7.4.2.2.1- European evidence warrant

In the case of the European evidence warrant, unless either grounds for postponement
exist or the executing authority has the objects, documents or data sought already in its
possession, the executing authority shall take possession of the objects, documents or data
without delay and no later than 60 days after the receipt of the warrant by the competent
executing authority. When it is not practicable in a specific case for the competent
executing authority to meet the deadline, it shall without delay inform the competent
authority of the issuing State by any means, giving the reasons for the delay and the

estimated time needed for the action to be taken

7.4.2.3. Procedures.

7.4.3.2.1 Procedure for execution of the freezing order

In relation to the Framework Decision on freezing orders, we must distinguish between the
aspects of the procedure that are determined by the judge issuing the order and the
aspects that are not determined by the order. As is natural, the execution procedure will in
principle be that of the executing state. However, pursuant to Article 5 of the Framework
Decision, and in the event it is necessary to guarantee the validity of the evidence admitted,
and provided there is no contradiction with the fundamental principles of law of the
executing state, the authority issuing the order may indicate to the judicial authority

responsible for executing the order the express formalities and procedures that are to be
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followed when it comes to executing the order. We should also refer to the procedure for
the execution of supplementary coercive measures which can be adopted pursuant to the
procedural rules of the executing state, provided that they are required by the freezing
order, which should not be interpreted as meaning that they must be expressly requested,
but that they are inherent to the effectiveness of the securing of evidence. These coercive
measures will always be governed by the law of the requested state. In these cases it will
not be possible to observe or submit to the formalities and procedures indicated by the
issuing judicial authority, which does not have the option of requesting that a different
procedure to the one used in the executing state be employed in the case of coercive

measures.

7.4.2.3.2.- Confiscation.
The Framework Decision on confiscation orders states that execution will be governed by
the law of the executing state, even against legal persons, even if this kind of liability is not

recognised in the executing state.

The rules for the European evidence warrant state that the issuing state will have the
possibility, if envisaged in the national legislation of the issuing state (for which reason
Article 12 of the Framework Decision is included) to ask the issuing authority to comply with
formalities and procedures in relation to legal or administrative process that may contribute
to the evidence requested being admissible in the issuing state, such as providing an
official stamp for a document, the presence of a representative of the issuing state or
recording times and dates with a view to establishing a chain of evidence. These formalities
and procedures shall not create an obligation to take coercive measures. The executing
authority will inform the issuing authority forthwith, by any means, if the competent authority
of the executing state determines that the warrant has not been executed in accordance
with the law of the executing state; in any event, such formalities may not be contrary to the

fundamental legal principles of the executing state.

7.4.2.3.3- European evidence warrant

The regulations on the European evidence warrant also provide specific rules of execution
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that seek to establish a compromise between limiting the actions of the executing authority
in terms of the warrant issued (limiting extraordinary investigations, limiting intrusive
measures, limiting coercive measures) and a natural degree of latitude (announcement of
unplanned investigative measures, availability of search and seizure measures in certain
cases). Thus™:

* the execution of the warrant will be performed, to the extent possible and
notwithstanding the fundamental principles of national law, in accordance with the
formalities and procedures expressly indicated by the issuing authority

* The executing authority should use the least intrusive means to obtain the objects,
documents or data sought

* the warrant shall not create an obligation to take coercive measures

* the executing authority will inform the issuing authority forthwith, by any means, if it
considers that, during the execution of the warrant and without having made further
enquiries, it may be advisable to use investigative measures that were not initially
envisaged or that could not have been specified when the warrant was issued, so
that the issuing authority can adopt new measures in the case in question.

* the executing authority will only be obliged to execute a warrant in search of
electronic data that is not located in the executing state insofar as it is permitted by
its legislation

* Each Member State shall ensure that any measures which would be available in a
similar domestic case in the executing State are also available for the purpose of
the execution of the warrant.

e Each Member State shall ensure that measures, including search or seizure, are
available for the purpose of the execution of the warrant where it is related to any of

the offences as set out in Article 14(2).

7.4.3. Legal remedies
In general terms, the regime set out in the Framework Decisions is uniform. It can be
summarised with the following common elements:

* Member States shall put in place the necessary arrangements to ensure that any

interested party, including bona fide third parties, have legal remedies against the
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recognition and execution of a transnational order freezing property or evidence, a
confiscation order or a European evidence warrant in order to preserve their
legitimate interests.

* The substantive reasons for issuing the order or warrant can be challenged only in
an action brought before a court in the issuing State.

* The issuing State shall ensure the applicability of legal remedies which are available
in a comparable domestic case.

* The issuing State shall ensure that any time limits for bringing an action are applied
in a way that guarantees the possibility of an effective legal remedy for the
interested parties.

* If the action is brought in the executing State, the judicial authority of the issuing
State shall be informed thereof and of the grounds of the action, so that it can
submit the arguments that it deems necessary. It shall be informed of the outcome
of the action.

* The issuing and executing authorities shall take the necessary measures to facilitate
the exercise of the right to bring actions, in particular by providing interested
parties with relevant and adequate information. Amnesty and pardon may be
granted by the issuing State and also by the executing State. Only the issuing

State may determine any application for review of the confiscation order.

The Framework Decision on the European evidence warrant contains a singularity in that
it states that the Member States may limit the legal remedies provided for in this
paragraph to cases in which the warrant is executed using coercive measures. The
executing State may suspend the transfer of objects, documents and data pending the

outcome of a legal remedy.

7.4.4. Material content of the execution

7.4.4.1.- Freezing orders

Once the freezing order has been acknowledged, the material content of the execution
will depend, as we have seen, on whether only the order itself is to be executed, in which

case the measures will be adopted as requested, and exclusively in relation to the
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property or means of evidence referred to in the European order. In any event, what is
resolved should be sufficient to avoid, on a provisional and interim basis, the destruction,
transformation, movement, transfer or removal of property that could be subsequently
confiscated, or which may constitute means of evidence. The circumstances of each case

will specifically indicate the most effective way of achieving this objective.

After consulting the issuing State, the executing State may in accordance with its national
law and practices lay down appropriate conditions in the light of the circumstances of the
case in order to limit the period or amend the measures in question, including destruction
and bringing forward the judicial effects. If, in accordance with those conditions, it
envisages lifting the measure, it shall inform the issuing State, which shall be given the

opportunity to submit its comments.

There are therefore three possible actions: aimed at modifying the period, modifying the
measures and cancelling the measures. The Spanish law does not specify whether this
refers to freezing property or securing evidence. We can ultimately affirm that there is a

range of six possibilities.

The Framework Decision only contemplates two actions, those that limit the term and those
that render the provisions of the freezing order null and void — rather than modifying it — and
moreover only in relation to the case of freezing property, not securing evidence; such
possibilities are not contemplated in Article 6.2 of the Framework Decision, although the
connection between Articles 6.2 and 6.1 of the Framework Decision could be interpreted to
mean that the term freezing also refers to the securing of evidence. For this reason, it will be
necessary to consider that these actions contemplated in Article 6.2 must refer to the freezing
of property and it cannot be debated whether they include the securing of evidence; this
matter should be interpreted in a highly restrictive manner when it is a case of modifying the

measure in question, particularly if the issuing authority is not in agreement.

7.4.4.2.- Confiscation.

In the case of the rules on the recognition of confiscation orders, Spanish law distinguishes
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between the confiscation of a specific item of property, an amount of money and multiple
confiscations.

The singularity in the case of the confiscation of a specific item is that if it is not possible to
confiscate the specific item, the criminal judge may, without the need for a mandatory
prosecutor’s report or informing the issuer, order that the confiscation take the form of the
obligation to pay an equivalent sum. In the same way, when it is impossible to execute the
confiscation of money, it can be applied to any available property and the amount of money
can be transformed into the official currency of the executing state in this regard. The
execution of multiple decisions by a single judge in relation to the same natural or legal
person without sufficient economic capacity, or in relation to the same item of property or
sum of money, obliges the judge to take all circumstances into consideration when deciding
on execution. The judge must take into account the existence, in this order, of previous
freezing orders, relative seriousness, place of infringement, dates of the decision and its
transfer, notifying the issuer of his/her decision forthwith.

Compensation of value in confiscation makes it possible, where the convicted person has
shown that part of the value has already been confiscated abroad, for the criminal judge to
consult the issuer. In any event, the portion of the value of the proceeds of crime recovered
by confiscation abroad will be deducted from the value of the property to be confiscated in

Spain.

7.4.4.2- Confiscation.

In relation to the European evidence warrant, in the absence of a cause for postponement
or if the executing authority is already in possession of the objects, documents or data
requested, the executing authority will take possession of the objects, documents or data
forthwith. This is what the material execution of the warrant consists of, as a preliminary
step to the development of the execution which will take the form of the transfer of what

was seized.

7.4.5. Development of execution of the freezing order and disposal of the
confiscated property.

7.4.5.1.- Freezing orders
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Once it has been resolved to freeze property or secure evidence, the measure will
be maintained until the executing state has responded or finally sent the transfer requests
for the property or evidence or until the final execution of the same, or until the term
announced for transferring them elapses without the transfer having taken place. In this

case, before the interim measure is lifted, the issuing authority must be notified.

7.4.5.2.- Confiscation.

Once the property has been seized, the initial rule is that the disposal of the property will be
performed in the manner agreed by the issuing and executing states. In the absence of
such agreement, we have to distinguish between whether the confiscated property is in
monetary or other form.

if the amount obtained from the execution of the confiscation order is below EUR 10000, or
the equivalent to that amount, the amount shall accrue to the executing State. in all other
cases, 50% of the amount which has been obtained from the execution of the confiscation
order shall be transferred by the executing State to the issuing State.

If the property is not money, it may be sold and the rules of the foregoing paragraph will
apply to the proceeds. Alternatively, it may be sent to the issuing state, with its consent, if
the property is a substitute for money. When it is not possible to apply either option, the
property may be disposed of in another way in accordance with the law of the executing
State. The executing State shall not be required to sell or return specific items covered by
the confiscation order which constitute cultural objects forming part of the national heritage
of that State.

7.4.5.3.- European evidence warrant

In the case of the European evidence warrant, unless a legal remedy is or grounds for
postponement exist, the executing State shall without undue delay transfer the objects,
documents or data obtained under the warrant to the issuing State and the executing
authority shall indicate whether it requires them to be returned to the executing State as

soon as they are no longer required by the issuing State.
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7.4.6. Lifting of execution.

7.4.6.1.- Freezing orders

In relation to the Framework Decision on freezing orders, “The property shall remain frozen
in the executing State until that State has responded definitively to any request made under
Article 10(1)(a) or (b)". The majority of Member States also envisage the possibility of
limiting the period for which the property is frozen so that it is not indefinite. The lifting of the
execution of the mandate contained in the order on the freezing of property or securing of
evidence will take place when requested by the issuing judicial authority that directly lifts
the measure, or when this occurs due to the destruction or natural disappearance of the
property affected by the measure. In the case of means of evidence, this occurs when the
judgment is prepared.

In relation to the freezing of property with a view to confiscation, we may find ourselves
facing different scenarios depending on whether or not the issuing authority has requested
subsequent treatment of the frozen property. It may be the case that the certificate contains
an instruction for the property to remain in the executing state awaiting the request for
subsequent confiscation. If this occurs, there are two possible scenarios, depending on
whether or not the executing judge has imposed conditions appropriate to the case in order

to limit the period of time the property is frozen.

If conditions have been imposed, it will be necessary to wait until the term indicated for the
receipt of the request for subsequent treatment is received. If nothing has been received at
the end of that term, in any event, when it is proposed that the measure be cancelled, the

issuing state must duly inform the judge, giving him/her the possibility to make allegations.

If a supplementary request for treatment of the frozen property has been received, it may
be the case that it contains a request for transfer of the means of evidence from the issuing

state or that it contains a request for the confiscation of the property.

In the first case it will be necessary to decide on the transfer and, if granted, the order to

secure evidence may be considered executed.
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In the second case, if the request for subsequent treatment of the frozen property consists
of a request for the confiscation of the property, the order will be executed by the executing
state.

We now come to the adoption of measures; this will depend on the content of the order,

one of the two we have just referred to.

7.4.6.3.- European evidence warrant.

The Framework Decision on confiscation states that the competent authority of the issuing
State shall forthwith inform the competent authority of the executing State of any decision
or measure as a result of which the order ceases to be enforceable or shall be withdrawn
from the executing State for any other reason. The executing State shall terminate
execution of the order as soon as it is informed by the competent authority of the issuing

State of that decision or measure. The transposition law contains the same provision.

7.4.7. Expenses, reimbursement and losses and damages.

7.4.6.1.- Freezing orders.

With regard to orders freezing property or evidence,the issuing state will reimburse the
executing state to which the order was transmitted for compensation of any losses and
damages caused to the holders of legitimate rights and interests, provided they are not due
exclusively to the activity of said state. The requested state will claim reimbursement from the
state of the issuing judicial authority of amounts paid in compensation of any losses and
damages caused to the holders of legitimate rights and interests, provided they are not
exclusively the result of the abnormal operation of the Justice System or a judicial error.
However, the Framework Decision does not affect domestic law in each Member State in

relation to claims for losses and damages by individuals or legal entities.

7.4.6.2.- Confiscation.
In relation to the execution of confiscation orders, states will not claim expenses from each

other unless the execution has entailed substantial or exceptional expenses. In such cases
the executing state will propose sharing the expenses and the Framework Decision invites

the issuer to consider any proposal of this kind.

Barcelona September 2010
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FOOTNOTES

'24 years have passed since the President of the French Republic, Valery Giscard d'Estaing, launched the idea of creating a
“European judicial area”, during the European Council held on 6 December 1977. It was included in the final declarations of the
European Council held on 7 and 8 April 1978 and taken up again during the Council of Ministers of Justice held on 10 October
1978; subsequently the European Council of Cardiff, 15 and 16 June 1998, stated in conclusion 39:

“The European Council underlines the importance of effective judicial cooperation in the fight against cross-border crime. It
recognises the need to enhance the ability of national legal systems to work closely together and asks the Council to identify the
scope for greater mutual recognition of decisions of each others’ courts”.

'0J C 251, 15.8.1997, p1-16.

" Approved by the European Council of Amsterdam in June 1997 and included in the European Council of Vienna of December
1998.

Y(0J C 19 - 23 January 1999, p. 1.)

Y The “Vienna Plan” was subsequently approved by the Council of Europe held in Vienna on 11 and 12 December 1998, in
conclusion 83 of the Presidency.

" However, as the Orlando report from the European Parliament of 4 June 1998 A4-0222/98 stated, the Joint Action merely
requested cooperation between Member States, favouring the request for judicial assistance, but did not contain any specific
proposals to improve the legal provisions of the Member States for confiscating the proceeds of crime, nor any practical
proposals to introduce special procedures for confiscation, meaning that it did not meet any of the Action Plan’s requirements.

" The Commission, in its communication to the Council and the European Parliament (COM (2000) 495, Brussels, 26 July
2000), states that mutual recognition means that once a judge adopts a decision in the exercise of his/her official powers in a
Member State, insofar as it has extra-national implications, it will automatically be accepted in all other Member States.

"'0J C012, 15 January 2001, p 10.

"“0J L 182 dated 5.7.2001, p. 1-2.

* Based on a French initiative, which derogated some articles of the 1998 Joint Action.

“ As the Marinho report, A5-0313/2000, highlighted.

“'0J L 350, 30.12.08. It entered into force on 19.01.2009 and the term for transposition ended on 10.01.2011.

“ OJEU N 81, 27.3.2009.

*¥ Although the term for entry into force and transposition is 2011, according to the Council of State there is no reason not to
take the restated text of Framework Decision 2006/783, which enhances the rights of defence of persons affected by trials
where they are not present, into account at this time and it is indeed correct to do so.

* As indicated in their grounds, the different Framework Decisions that implement the principle of mutual recognition of final
judicial decisions issued in trials where the accused was not present do not offer satisfactory solutions for those cases in which it
was impossible to inform the accused person of the proceedings.

* The Framework Decision aims to define this common grounds, entitling the executing authority to comply with the decision,
despite the absence of the person accused at the trial, his/her right to defence notwithstanding. Recognition or enforcement of
decisions issued in trials where the accused person was absent will not be refused when said person was summoned in person
and informed of the date and venue set for the trial that issued the decision, or when the accused person received official
information of the date and venue of the trial by other means, in such a way that it can be established without any doubt that
he/she was aware the trial was to be held.

In this regard, the accused person must have received the information “in good time”, i.e. with sufficient time to allow him/her to
participate in the trial and effectively exercise his/her right of defence. The common solutions regarding the grounds for non-
recognition in the corresponding Framework Decisions should take into account the different situations in relation to the right of
the accused person to a new trial or to file an appeal. Any new trial or appeal would be designed to guarantee his/her right of
defence and would be characterised by the following elements: the accused person would be entitled to appear, the arguments
presented would be re-examined, including possible new elements of evidence, and the trial could lead to a different decision to
the initial one. The right to a new trial or an appeal will have to be guaranteed when the decision has already been issued.

*In relation to freezing property or evidence, evidence warrants and confiscation, since the approval of the Framework
Decision the Commission has issued two reports that show us how transposition has been performed in each country and,
article by article of the Framework Decision, what the Commission’s evaluation of said national transposition has been. We
should highlight how the Commission regrets that while the 13 EU countries that had transposed the Framework Decision up to
that point had done so correctly in general terms, several had transposed certain relevant articles incorrectly. They added new
grounds for refusal to those envisaged in the Framework Decision, which sometimes limited and even breached the provisions
of the Framework Decision. Recognising the discretionary powers of each state to do so, and that it is not obligatory, the
Commission underlined that the failure to transpose the definitions could cause a lack of security. It also observed big
differences in the selection of the active-passive competent authorities and not all the states transposed the principle of direct
contact between judicial authorities.

* The Commission report of 22.12.2008 based on Article 14 of Council Framework Decision 2003/577/JHA of 22 July 2003 on
the execution in the European Union of orders freezing property or evidence (COM/2008/0885 final) which reflected the situation
in November 2008, and Report from the Commission to the European Parliament and the Council of 23 August 2010 based on
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Article 22 of the Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of the principle of mutual
recognition to confiscation orders (COM/2010/428 final) depicted the situation in February 2010.

XIX

“* ROSA Ana MORAN MARTINEZ op. cit., pp. 78 - 79.

* MAURO, Cristina - La Decision marco de 22 de julio de 2003 relativa a la ejecucion en la Union Europea de las resoluciones
de embargo preventivo de bienes y aseguramiento de pruebas.

In: La Prueba en el EspacioEuropeo de Libertad, Seguridad y Justicia Penal. Centro de Estudios Juridicos del Ministerio de
Justicia. Publisher: Thomson-Aranzadi, Madrid 2006, pp 75 - 78).

" MORAN MARTINEZ, Rosa Ana

Decision Marco de 22 de julio de 2003, relativa a la ejecucion en la Union Europea de las resoluciones de embargo preventivo
de bienes y aseguramiento de pruebas

In: La nueva Ley para la eficacia en la Unién Europea de las resoluciones de embargo y aseguramiento de pruebas en
procedimientos penales / editor, Jesis Maria Barrientos Pacho. -- Madrid : Consejo General del Poder Judicial (Estudios de
derecho judicial. 2007 ; 117). — p. 177 et seq.

*% wWe will conclude this section by stating that, as Fernando IRURZUN MONTORO has quite rightly pointed out, the Framework
Decision represents an improvement on its regulatory forbearers, introducing a model that he describes as agile and without
excessive formalities, virtually granting the judicial authorities an exclusive leading role. These are positive, favourable
characteristics that have not been fully confirmed in subsequent rules that intend to fulfil the same principle of mutual
recognition. In his opinion, this can be explained by the fact that our framework decision benefitted from the impact of the
September 11th attacks, and subsequent rules have been prepared in the context of an enlarged Europe, with less trust
between its members, in which the inexperience of new negotiators in the context of mutual recognition cannot be ruled out
either. All of this at a time when the definition of the concept and content of a common European public policy is pending, as the
final obstacle for the recognition and execution of decisions issued by the judicial authority of each state all over the European
Union.

¥ We can mention:

e  The Hague Convention of 1970 on the international validity of criminal judgments, the Convention of 13 November
1991 between the Member States on the enforcement of foreign criminal sentences, the 1998 European Union
Convention on driving disqualifications, adopted pursuant to the Treaty of Maastricht. It is true that not all the states
have ratified said instruments. Moreover, their contents would not be sufficient for establishing a full regime of mutual
recognition.

e  The European convention on judicial assistance in criminal matters of 1959, which imposed specific restrictions on
cooperation and assistance in relation to seizures.

e The Convention on the Application of the Schengen Agreement of 14 June 1985, Article 51 of which limited the
possibility of refusing to execute letters rogatory for search and seizure to certain conditions.

e  The Vienna Convention of 1988 in the field of the fight against drug trafficking.

e The Strasbourg Convention of the Council of Europe on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime dated 8 November 1990, Article 18 of which regulated different grounds for rejecting requests
for mutual assistance and confiscation, in addition to the provisions contained in Articles 8, 9 and 11.

e  The Criminal Law Convention on Corruption, Council of Europe, 27 January 1999.

e  The United Nations Palermo Convention against transnational organised crime, 12 to 20 December 2000.

e  The United Nations Convention against Corruption, 11 November 2003.

The process was: a) Presentation of the initiative and publication in OJEC C 75 dated 7.3.2001 page 3. b) In a letter dated 9
February 2001, the Council consulted the Parliament, in accordance with section 1 of Article 39 of the Treaty on European
Union, on an Initiative from the Governments of the French Republic, the Kingdom of Sweden and the Kingdom of Belgium
aimed at having the Council adopt a framework decision regarding the execution in the European Union of orders freezing
property or evidence (5126/2001 - 2001/0803(CNS)). At the sitting of 15 February 2001, the President of the Parliament
announced that the Initiative had been sent to the Committee on Civil Liberties, Justice and Home Affairs for a more in-depth
study (C5-0055/2001). At the meeting on 27 February 2001, the Committee on Civil Liberties, Justice and Home Affairs
appointed Mr Luis Marinho as rapporteur. At the meetings of 20 March, 19 June and 11 July 2001, the committee examined the
Initiative from the Governments of the French Republic, the Kingdom of Sweden and the Kingdom of Belgium and the draft
report. (5126/2001 C5-0055/2001 2001/0803(CNS)) (A5-0274/2001).

¥ See foregoing note to obtain the text.

subjectively, limiting the power to issue an order freezing property or evidence to the judicial authority in criminal
proceedings, strictly speaking; objectively, extending its scope beyond the list of Europol’s powers, to all kinds of crimes; use of
the language of the executing state and, with the same value for transfer purposes, any of the most commonly used languages
in Europe; support for urgent transmission between Justice Ministries; non-imposition of conditions for compliance, on the part of
the executing state; opposition to the presentation of appeals with suspensive effect in the executing state.

*“ By means of a letter dated 3 April 2002, the Council re-consulted the Parliament, in accordance with section 1 of Article 39 of
the Treaty on European Union on a draft framework decision from the Council regarding the execution in the European Union of
orders freezing property and securing evidence (6980/2002 — 2001/0803 (CNS)). At the sitting on 8 April 2002, the President of
the Parliament announced that this draft framework decision had been sent to the Committee on Civil Liberties, Justice and
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Home Affairs for a more in-depth study, (C5-0152/2002). At the meeting on 27 February 2002, the Committee on Civil Liberties,
Justice and Home Affairs appointed Mr Luis Marinho as rapporteur. At the meeting on 14 May 2002, the commission examined
the draft framework decision of the Council and the draft report, having seen the report of the Committee on Civil Liberties,
Justice and Home Affairs (A5-0172/2002). At the latter meeting, the commission approved the draft bill by 33 votes in favour, 2
against and 6 abstentions OJEC C 261 dated 11 June 2002.

*™ |t stated as follows: En adoptant par 431 voix pour, 45 contre et 55 abstentions le rapport de M. Luis MARINHO (PSE, P), le
Parlement européen approuve sans débat le projet de décision-cadre sur le gel de biens ou d'éléments de preuve, dans le
cadre d'une reconsultation. Le Parlement réinsére également I'ensembe de la décision-cadre dans un cadre plus strictement
pénal : ainsi, il estime que les décisions de gel doivent étre prises par les autorités compétentes des Etats membres dans le
cadre d'une procédure pénale.

Pour I'Assemblée, les décisions de gel doivent étre soumises a des contrbles suffisants et étre adoptées par les autorités
judiciaires compétentes.

It was a Danish initiative dated 2.7.2002 and published in DOC C 184 DE 2.8.2002, p. 8.

¥ By letter of 1 August 2002 the Council consulted Parliament, pursuant to Article 39(1) of the EU Treaty, on the initiative of the
Kingdom of Denmark with a view to the adoption of a Council Framework Decision on the execution in the European Union of
confiscation orders (10701/2002 — 2002/0816(CNS)). At the sitting of 2 September 2002 the President of Parliament announced
that he had referred this proposal to the Committee on Citizens' Freedoms and Rights, Justice and Home Affairs as the
committee responsible (C5-0377/2002). The Committee on Citizens' Freedoms and Rights, Justice and Home Affairs appointed
Giuseppe Di Lello Finuoli rapporteur at its meeting of 11 September 2002. The committee considered the initiative of the
Kingdom of Denmark and the draft report at its meetings of 11 September 2002, 8 October 2002 and 5 November 2002. At the
meeting of 5 November 2002 the committee adopted, together with the draft we are dealing with, the draft legislative resolution
on the initiative of the Kingdom of Denmark with a view to the adoption of a Council Framework Decision on confiscation of
crime-related proceeds, instrumentalities and property (2002/0818(CNS)) by 26 votes to 1, with 0 abstentions.

At the meeting of 5 November 2002 the committee adopted, together with the project we are dealing with, the draft legislative
resolution on the initiative of the Kingdom of Denmark with a view to the adoption of a Council Framework Decision on the
execution in the European Union of confiscation orders (2002/0816(CNS)) by 23 votes to 2, with 2 abstentions. The report was
tabled on 7 November 2002. On 5.11. 2002, with the procedure underway, la Committee on Citizens' Freedoms and Rights,
Justice and Home Affairs of the European Parliament adopted the draft report on the initiative of the Kingdom of Denmark with a
view to the adoption of a Council Framework Decision on the execution in the European Union of confiscation orders
(10701/2002 — C5 0377/2002 — 2002/0816(CNS)) by Giuseppe DI LELLO FINUOLI, approving the proposal in general terms,
reserving the right to make minor amendments affecting the wording.

' The Parliaments observations centred on:

The use of the term judge instead of court in some precepts, Article 1-4.

The introduction of a proportionality rule in line with the offence committed in the definition of confiscation
(Amendment 2 to Atrticle 2)

The connection to crimes derived from organised crime (amendment 3)

The need to prove the fictitious transfer of assets (amendment 4)

The inclusion of the fictitious use of an intermediary to control assets via legal persons who hold the assets and that
are controlled by said intermediary (amendment 5)

The substitution of confiscation: the report also objected (amendment 10) to the executing state or the issuing state
being able to substitute confiscation of property with a custodial sentence because this would be contrary to the constitutional
rules of certain Member States.

The insistence that Member States shall adopt all the necessary measures to ensure that the onus of proof in respect
of the unlawful origin of the property lies with the prosecution and not with the defence. The aim of this amendment (amendment
6) is to emphasise that the unlawful origin of the property must always be proved by the entities prosecuting a case. Otherwise,
the unlawful origins of the property could only be argued on the basis of mere suppositions or suspicions. In practice, this would
result in the onus of proof being inverted and it becoming the duty of the defence to show that the property was of lawful origin.
Rules which have mere suspicion as their basis are incompatible with every modern system of criminal law, which draw on the
principles of an offence having had to be committed, safeguards and the assumption of innocence. The rapporteur basically
considered the Danish proposal excessive and considered that it was more appropriate to lighten the burden of proof by having
the prosecution demonstrate the disproportion existing between the property possessed and the declared income or activity
performed, while the accused person must prove the legitimate origin of the property. As for the confiscation of property
transferred by the person in question to his/her spouse or cohabitee or to a legal person, the rapporteur maintains that the same
principle must apply: it must be proven that the property belongs to the person in question and that the spouse or cohabitee has
fictitious access or title to it. However, these third parties, who have not committed any offence, cannot be required to prove the
legitimate origin of the property when there is no evidence that the property belongs to the accused person and that the third
parties have fictitious access or title to it. The Council of the European Union was to finally approve the framework decision at its
meeting of 5 October 2006, meeting 2752.

% 0J L 350 of 30.12.08.

V' COM (2003) 688 final 2003/0270/CNS Proposal for a Council Framework Decision on the European Evidence Warrant for
obtaining objects, documents and data for use in proceedings in criminal matters

¥ COM (2003) 688 final 2003/0270/CNS Proposal for a Council Framework Decision on the European Evidence Warrant for
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obtaining objects, documents and data for use in proceedings in criminal matters whose preamble states:

Member States’ legal systems use a variety of procedural measures during the process of collecting evidence for proceedings in
criminal matters. These include:

1.1.1. Preservation powers.

5. At an international level, the Council of Europe 2001 Convention on Cybercrimel has introduced a distinction between
“preservation orders” and “seizure” orders. Preservation orders apply only to third parties, and require them to preserve
evidence without handing it over to the competent investigating authorities. A separate order is then required for the disclosure
or production of the evidence.

1.1.2. Seizure powers.

6. Seizure goes beyond mere preservation of the evidence by involving (where necessary) the temporary possession of the
evidence by the competent investigating authorities. It applies to evidence under the control of suspects as well as third parties.

7. Seizure is a commonly accepted notion in national and international criminal law, although its scope and modalities may vary.
All Member States have given their police and judicial authorities powers to seize evidence. Seizure powers can be exercised by
judicial authorities and, in certain circumstances, by law enforcement authorities under their own powers.

1.1.2. Powers to require production / disclosure of evidence.

8. In some Member States, judicial authorities have general powers to require third parties to disclose evidence. These powers
rely on the co-operation of the third party. Where such co-operation is lacking, the judicial authority can use a search order to
seize the evidence.

9. Other Member States have a specific investigative power known as a “production order” used for obtaining evidence (in
particular documents) from a third party. These powers can be limited to serious offences and to specific categories of evidence
(such as documents held in confidence), or they can be a more general power. “Production orders” are coercive since they
place the third party under an obligation to hand over the evidence. Sanctions — including criminal sanctions — are used to
ensure co-operation. Nevertheless, production orders are less intrusive than search and seizure powers.

10. Production orders can be useful when a third party is content to co-operate but, for legal reasons such as liability issues
associated with breaching the confidentiality of its customers, it would rather be forced to disclose evidence than to co-operate
voluntarily with the competent investigating authority. In other circumstances, however, it may be necessary to search the
premises of a third party to obtain the evidence. This includes the situation where there is a real risk that the third party might
destroy the evidence.

11. All these production powers apply only to material that already exists. Separate powers are used for “real-time” disclosure of
information, such as orders for the interception of communications or the monitoring of bank account transactions.

1.1.4. Search & seizure orders

12. Member States’ legislation on entering and searching premises contain significant differences. In some Member States, the
power is limited only to serious offences. Other Member States have a much wider power available for the investigation of all
offences.

13. The European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) provides the minimum
standard for safeguards for search and seizure. However, within this framework, there are significant variations in the
safeguards. These include: the level of certainty that evidence is on the premises to

be searched; the time of day when search powers can be used; notification of the person whose premises have been searched;
the rules applicable when the occupier of premises is absent; and the need for independent third parties to be present at the
search.

1.2. Existing international co-operation mechanisms to obtain evidence

14. The Council of Europe 1959 Convention on Mutual Assistance in Criminal Matters provides the basic framework for co-
operation on obtaining evidence. This provides for the execution of requests for mutual assistance to be executed in accordance
with the law of the requested State, and provides a number of grounds of refusal for mutual legal assistance. The 1959
Convention has been supplemented in order to improve co-operation by its additional protocols of 1978 and 2001. Within the
EU, the 1959 Convention has been supplemented by the 1990 Schengen Convention, the EU Convention of May 2000 on
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Mutual Assistance in Criminal Matters and its 2001 Protocol. The EU 2000 Convention and its 2001 Protocol have not yet
entered into
force.

15. Despite the improvements introduced by these instruments, co-operation on obtaining evidence is nevertheless still carried
out using traditional mutual assistance procedures. This can be slow and inefficient. Moreover, differences in national laws (as
described in section 1.1) result in barriers to co-operation.

16. The variation in national laws on search and seizure is mirrored by differences in the extent to which Member States are
able to provide mutual assistance. Under Article 5 of the 1959 Convention, each Contracting Party may declare that the
execution of letters rogatory for search or seizure of property may be made dependent on one or more of the following
conditions: dual criminality exists; the offence is extraditable in the requested Party; or the execution must be consistent with the
law of the requested Party.

17. Article 51 of the 1990 Schengen Convention, however, limits the possibility for Member States to make use of such
reservations under the 1959 Convention: Member States may not, according to Article 51, make the admissibility of letters
rogatory for search and seizure dependent on conditions other than the following. First, that the offence is punishable under the
law of both Member States by a custodial sentence of a maximum of at least six months, or is punishable under the law of one
of the two Member States by an equivalent penalty and under the law of the other as an infringement which is prosecuted by
administrative authorities where the decision may give rise to proceedings before a criminal court. The second condition is that
the execution is otherwise consistent with the law of the requested Member State.

18. Under this proposal, these existing mutual assistance procedures would be replaced by a European Evidence Warrant
based on the principle of mutual recognition. The following benefits would result.

— A request made by judicial decision from another Member State will be directly recognised without the need for its
transformation into a national decision (by way of an exequatur procedure) before it can be enforced.

— Requests will be standardised by the use of a single form.

— Deadlines will be laid down for the execution of requests.

— Minimum safeguards will be introduced both for the issuing of a request and for its execution.

— The grounds for refusing to execute requests will be limited. In particular, dual criminality will not be a ground of refusal except
for a transitional period for those Member States that have already made execution of a request for search and seizure
dependent on the condition of dual criminality.”

" The Council of Europe 1959 Convention on Mutual Assistance in Criminal Matters provides the basic framework for co-
operation on obtaining evidence and it has been supplemented in order to improve co-operation by its additional protocols of
1978 and 2001. Within the EU, the 1959 Convention has been supplemented by the 1990 Schengen Convention, the EU
Convention of May 2000 on Mutual Assistance in Criminal Matters and its 2001 Protocol. Under Article 5 of the 1959
Convention, each Contracting Party may declare that the execution of letters rogatory for search or seizure of property may be
made dependent on one or more of the following conditions: dual criminality exists; the offence is extraditable in the requested
Party; or the execution must be consistent with the law of the requested Party. Article 51 of the 1990 Schengen Convention,
however, limits the possibility for Member States to make use of such reservations under the 1959 Convention: Member States
may not, according to Article 51, make the admissibility of letters rogatory for search and seizure dependent on conditions other
than the following. First, that the offence is punishable under the law of both Member States by a custodial sentence of a
maximum of at least six months, or is punishable under the law of one of the two Member States by an equivalent penalty and
under the law of the other as an infringement which is prosecuted by administrative authorities where the decision may give rise
to proceedings before a criminal court. The second condition is that the execution is otherwise consistent with the law of the
requested Member State.

¥ By letter of 4 December 2003 the Council consulted Parliament, pursuant to Article 39(1) of the EC Treaty, on the proposal
for a Council framework decision on the European Evidence Warrant for obtaining objects, documents and data for use in
proceedings in criminal matters (COM(2003) 688 — 2003/0270(CNS)). At the sitting of 15 December 2003 the President of
Parliament announced that he had referred the proposal to the Committee on Citizens' Freedoms and Rights, Justice and Home
Affairs as the committee responsible and the Committee on Legal Affairs and the Internal Market for its opinion (C5-0609/2003).
The Committee on Citizens' Freedoms and Rights, Justice and Home Affairs had appointed Elena Ornella Paciotti rapporteur at
its meeting of 25 November 2003. The committee considered the Commission proposal and draft report at its meetings of 21
January, 19 February and 18 March 2004. At the last meeting it adopted the draft legislative resolution by 25 votes to 4, with 0
abstentions. The report was tabled on 22 March 2004.

* The justification of requests for evidence insisting on a statement of reasons on the form for a request for evidence under
the European evidence warrant. New evidence not originally requested should be tested against the same criteria as original
evidence under the warrant - the procedures and guarantees on, for example, search, seizure and the interception of
telecommunications. The European Evidence Warrant in combination with the lack of European procedural safeguards may thus
create legal uncertainty for defendants and third parties involved in criminal cases. For example, the executing state can be
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required by the issuing state to use coercive measures (search, seizure) to execute the warrant (Article 13). And though the
evidence warrant cannot be used to order the interception of telecommunications, it can be issued to obtain existing evidence
which has been gathered through interception prior to the issuing of the warrant (Article 3(3)).
™ The Committee on Legal Affairs and the Internal Market appointed Giuseppe Gargani draftsman. It considered the draft
opinion at its meetings of 27 January and 19 February 2004. At the latter meeting it adopted, by 15 votes to 11, with no
abstentions, an amendment calling on the Committee on Citizens' Freedoms and Rights, Justice and Home Affairs to reject the
framework decision.
“ The Committee was extremely clear: Since the European Union's system as a whole does not provide effective legal
protection of fundamental rights, we may state without fear of contradiction that the proposal for a decision is premature.
Moreover, the European Parliament does not have legislative powers in respect of criminal law or criminal procedural law, which
form part of the proposal under review. It is only being consulted. It maintained that approving this proposal for a framework
decision would, therefore, openly contravene the fundamental principle of every democratic system, under which restrictions on
freedoms may only be imposed by virtue of a legislative act approved by Parliament, which is the sole democratically
representative organ. And any restriction must be imposed within limits which are clearly defined in the constitution .
“IAfter the amendments were made, it was sent to the Parliament for re-consultation and on 24.9.2008 a draft report on the
proposal for a Council framework decision on the European Evidence Warrant for the purpose of obtaining objects, documents
and data for use in proceedings in criminal matters (13076/2007 — C6 0293/2008 — 2003/0270(CNS)) from the Committee on
Civil Liberties, Justice and Home Affairs was tabled. Rapporteur: Gérard Deprez, whose observations centred essentially on the
removal of the territoriality clause, the exclusivity of the judicial authorities, the problems of obtaining computer and
telecommunications data. On 21 October 2008 the Parliament adopted the legislative resolution asking the Commission to
modify its proposal accordingly, pursuant to Article 250, section 2 of the EC Treaty. It was finally approved by the Council in
December 2008.
“I DELGADO MARTIN, Joaquin
Emisién de una Decision de embargo preventivo de bienes o aseguramiento de pruebas en el &mbito de la Unién Europea
Referencias bibliograficas
In: La nueva Ley para la eficacia en la Union Europea de las resoluciones de embargo y aseguramiento de pruebas en
procedimientos penales / director, JesUs Maria Barrientos Pacho. -- Madrid : Consejo General del Poder Judicial (Estudios de
derecho judicial. 2007 ; 117). -- pp. 253-297 p. 271,
il 3. Delgado draws attention to the fact that it is impossible to issue an order whose object is, or requires, a human body,
although there is no problem when the object to be secured is an element of a human body that has already been obtained, and
that is already in the possession of an authority in another state, such as a biological sample or similar items. It could
nevertheless be maintained that elements of a human body, as they are neither objects, documents or data, should not be
included in the scope of application of the framework decision, unless they have already been removed from the human body
and can be considered objects.
“¥'E | RURZUN MONOTORO op cit p. 159, “this provision, while also an example of the mistrust, reveals a tremendously
diverse panorama, as there are numerous kinds of seizure envisaged in the legal systems of the countries of the European
Union, such as specific confiscation, or by equivalence, of the value, or only of the proceeds of a crime, extended to the
illicit estate of the criminal, or linked with a greater or lesser degree of proportionality to more serious crimes or even trifling
crimes”.

xlv

Offences

1. If the acts giving rise to the confiscation order constitute one or more of the following offences, as defined by the law of the
issuing State, and are punishable in the issuing State by a custodial sentence of a maximum of at least three years, the
confiscation order shall give rise to execution without verification of the double criminality of the acts:

- participation in a criminal organisation,

- terrorism,

- trafficking in human beings,

- sexual exploitation of children and child pornography,

- illicit trafficking in narcotic drugs and psychotropic substances,

- illicit trafficking in weapons, munitions and explosives,

- corruption,

- fraud, including that affecting the financial interests of the European Communities within the meaning of the Convention of 26
July 1995 on the protection of the European Communities' financial interests,

- laundering of the proceeds of crime,

- counterfeiting currency, including of the euro,

- computer-related crime,

- environmental crime, including illicit trafficking in endangered animal species and in endangered plant species and varieties,

- facilitation of unauthorised entry and residence,

- murder, grievous bodily injury,
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- illicit trade in human organs and tissue
™ There are differences and a reference to “high-technology” offences has been added, murder is included in place of
manslaughter and now kidnapping is mentioned where before only illegal restraint was included.

™I 1t covers, among others, participation in a criminal organisation, terrorism, sexual exploitation of children and child
pornography, illicit trafficking in narcotic drugs, illicit trafficking in weapons, munitions and explosives, illicit trafficking in nuclear
or radioactive materials including illicit trafficking in endangered animal species and in endangered plant species and varieties,
corruption, fraud, different types of fraud and forgery, murder, grievous bodily injury, laundering of the proceeds of crime,
counterfeiting currency, arson, organised or armed robbery, crimes within the jurisdiction of the International Criminal Court and
many more. Here too the Council will be able to decide, by unanimity and after consulting the European Parliament in the
conditions envisaged in Article 39.1 TEU, to add other categories of offences to the list (Article 3.3 Framework Decision).

il This can be seen from the preamble and Articles 1, 2, 4 and 9 of the former Framework Decision and Article 3.1 of the latter
For example, a list of the authorities designated as such pursuant to the declarations corresponding to the European
Convention on mutual assistance in criminal matters between Member States of the EU of 29 May 2000 can be seen in Jose
Maria Barrientos Pacho, op cit.

xlix

''We can consult what countries have opted for this system in the report of the Commission to the European Parliament and to
the Council of 23.08.2010, based on Article 22 of Council Framework Decision 2006/783/JHA of 6 October 2006, on the
application of the principle of mutual recognition to confiscation orders (COM/2010/428 final) which shows the situation in
February 2010

" Article 4.2 allows Ireland and the United Kingdom to state that a central authority or authorities specified by it in the declaration
made by said states be used, but only for the purposes of the transmission of orders, not execution.

" Article 4.2 allows Ireland and the United Kingdom to state that a central authority or authorities specified by it in the declaration
made by said states be used, but only for the purposes of the transmission of orders, not execution

"In order to conclude this section, we should recall a highly important aspect: the request for confiscation of property or for
transfer of elements of evidence, when it is agreed to issue them, will be presented and executed — outside the sphere of the EU
or in the absence of transposition, notwithstanding the application of the principle of interpreting national law in conformity with
Community law - pursuant to the general rules on judicial cooperation in criminal matters (in general the 2000 Convention),
Article 10.2 of the Framework Decision and Article 12.2 of the Spanish law, but with the vital particularity contained in both rules
that, in the case of crimes not included on the initial list, but which are punished in the issuing state with terms of at least three
years of imprisonment, they cannot be rejected by the executing state alleging the absence of the requirement of dual
criminality.

™ with the permitted exception in the case of the United Kingdom and Ireland, who can request and demand that the freezing
orders be sent via a central authority or the authority specified in their declaration; the Framework Decision specifically states
that it is applicable to the territory of Gibraltar

™It is important to point out that in the Commission’s first report on transposition, referring to the situation in November 2008, it
highlighted “In addition to the grounds for non-recognition or non-execution listed in the Framework Decision, fourteen Member
States (BE, BG, CY, CZ, DK, ES, FI, FR, HU, LT, NL, SE, SK, UK) introduced additional grounds for refusal in their national
legislation. This is clearly not in compliance with the Framework Decision. The additional grounds concern mainly human rights
issues (BE, DK, FR), conflict with general principles of Member States (CY, CZ), or situations where a measure is prohibited by
national law or execution is impossible according to national law (ES, HU, NL, UK). There were also grounds related to
language regime and to national public order, security and justice interests”.

Mo participation in a criminal organisation, terrorism, trafficking in human beings, sexual exploitation of children and child
pornography, illicit trafficking in narcotic drugs and psychotropic substances, illicit trafficking in weapons, munitions and
explosives, corruption, fraud, including that affecting the financial interests of the European Communities within the meaning of
the Convention of 26 July 1995 on the protection of the European Communities’ financial interests [9], laundering of the
proceeds of crime, counterfeiting currency, including of the euro, computer-related crime, environmental crime, including illicit
trafficking in endangered animal species and in endangered plant species and varieties, facilitation of unauthorised entry and
residence, murder, grievous bodily injury, illicit trade in human organs and tissue, kidnapping, illegal restraint and hostage-
taking, racism and xenophobia, organised or armed robbery, illicit trafficking in cultural goods, including antiques and works of
art, swindling, racketeering and extortion, counterfeiting and piracy of products, forgery of administrative documents and
trafficking therein, forgery of means of payment, illicit trafficking in hormonal substances and other growth promoters, illicit
trafficking in nuclear or radioactive materials, trafficking in stolen vehicles, rape, arson, crimes within the jurisdiction of the
International Criminal Court, unlawful seizure of aircraft/ships, sabotage.

Y The REJUE group of experts at their 2007 meeting considered that criminal investigation referred exclusively to criminal
proceedings falling within the competence of judicial authorities as we have explained, not covering merely police investigations
in relation to which the Public Prosecutor has not yet opened criminal proceedings or investigation. The “proper development of
the investigation” should be understood in terms of a timeframe, running from the start of the proceedings until the end of the
hearing.

Mi' As F. IRURZUN points out, we are dealing with a procedure that does not require a further declaratory decision in the
executing state, and so the principle of immediacy, of assimilation of the judicial decision of the issuing state by the executing
state and the principle of equal treatment, which prevents a freezing order being treated differently due to its origin, are those
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that must guide the interpretation and application of the rule

™ This is the explanation of context that was included in the initial proposal for the Framework Decision in this regard:
Formalities to be followed in the executing State

99. This Atrticle allows the issuing authority to require that the executing authority follows certain formalities for the execution of
the warrant. Four specific formalities are mentioned:

(a) where, in the opinion of the issuing authority, there is a significant risk that the objects, documents or data sought might be
altered, moved or destroyed, the issuing authority may require that the executing authority uses coercive measures to execute
the warrant. This is designed to ensure that the executing authority obtains the objects, documents and data in a way that
ensures that they will not be altered or destroyed, for example by avoiding any reliance on the voluntary co-operation of the
party in control of them. Any such requirement must be justified in Form A in the Annex.

(b) the fact that an investigation is being carried out, and the substance of the investigation, shall be kept confidential except to
the extent necessary for the execution of the European Evidence Warrant. Similar obligations of confidentiality can be found in
Atrticle 4 of the 2001 Protocol to the EU 2000 Convention in respect of monitoring and information on banking transactions, and
in Article 33 of the 1990 European Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.

(c) the executing State should allow a competent authority of the issuing State, or an interested party nominated by the issuing
authority, to be present during the execution of the warrant. This is based on Article 4 of the 1959 Convention. However, unlike
the 1959 Convention, it is proposed that the executing State could not refuse to accept the presence of such parties. Moreover,
the executing State should allow the authority from the issuing State that is present to have the same access as the executing
authority to any object, document or data obtained as a result of the execution of the warrant. This is in order to ensure that the
presence of the issuing authority has some practical value notably with a view to issuing a warrant for additional evidence in
accordance with Article 9(3).

(d) the issuing authority should be able to require the executing authority to keep a record of who has handled the evidence from
the execution of the warrant to the transfer of the evidence to the issuing State. This should help to demonstrate the integrity of
the “chain of evidence”.

100. Subparagraph (e) follows the approach of Article 4 of the EU 2000 Convention. It allows the issuing authority to require that
the executing authority complies with other specified formalities and procedures expressly indicated by it, unless such formalities
and procedures are contrary to the fundamental principles of law in the executing State. For example, an issuing authority
seeking the seizure and transfer of computer data will need to consider indicating formalities and procedures that will ensure the
security and integrity of the computer data.
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LEVEL II: TO LEARN MORE
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SUMMARY

1. Orders freezing property or evidence, confiscation and the European evidence
warrant in the context of the principle of mutual recognition and immediate
enforcement.
2. The current rules: generation, characteristics and elements of implementation.
2.1- Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in
the European Union of orders freezing property or evidence and the transposition of
the same.
2.2- Council Framework Decision 2006/783/JHA of 6 October 2006 on the
application of the principle of mutual recognition to confiscation orders and the
transposition of the same.
2.3- Council Framework Decision 2008/978/JHA of 18 December 2008 on the
European evidence warrant for the purpose of obtaining objects, documents and
data for use in proceedings in criminal matters
3. Orders freezing property or evidence, confiscation and the European evidence
warrant: meaning and scope
3.1- Freezing orders
3.2- Confiscation
3.3- The European evidence warrant
4. Scope of application: material, procedural, temporal, spatial.
4.1- Material scope
4.1.1- Freezing orders
4.1.2- Confiscation
4.1.3- The European evidence warrant
4.2- Procedural scope
4.2.1- Freezing orders
4.2.2- Confiscation
4.2.3- The European evidence warrant

4.3- Temporal scope
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5. Competent and involved authorities.
5.1- Issuing authorities
5.1.1- Freezing orders
5.1.2- Confiscation
5.1.3- The European evidence warrant
5.2- Executing authorities
5.2.1- Freezing orders
5.2.2- Confiscation
5.2.3- The European evidence warrant
6. The active process. Issue of the order.
6.1. Adoption in proceedings.
6.1.1- Freezing orders
6.1.2- Confiscation
6.1.3- The European evidence warrant
6.2. Generation and documentation of the order. The certificate.
6.2.1- Freezing orders
6.2.2- Confiscation
6.2.3- The European evidence warrant
6.3. Transmission of the order and incidents.
6.3.1- Freezing orders
6.3.2- Confiscation
6.3.3- The European evidence warrant
7. The passive process. Receipt of the order.
7.1. Recognition of the order.
7.2. Non-recognition or non-execution.
7.2.1.- On the certificate
7.2.2.- Immunities and privileges
7.2.3.- Dual criminality
7.2.4.- Ne bis in idem
7.2.5.- Legal prohibition
7.2.6.- Protection of the riﬁ the interested parties
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7.2.7.- Failure to appear in the trial resulting from the confiscation
7.2.8.- Place the deeds were committed
7.3.9.- Extended powers of confiscation
7.3.10.- Time-barring of the penalty imposed
7.3.11.- Impossibility of enforcement
7.3.12.- National security
7.3.13.- Need for search or seizure
7.2.14.- Lack of validation
7.3. Postponement of execution.
7.4. Immediate execution.
7.4.1. Competence.
7.4.2. Procedure and term
7.4.2.1. General procedure
7.4.2.1.1 — Orders freezing property or evidence
7.4.2.1.2 — Confiscation
7.4.2.1.3 — European Evidence warrant
7.4.2.2 Term.-
7.4.2.2.1 — Orders freezing property or evidence
7.4.2.2.2 — Confiscation
7.4.2.2.3 — European Evidence warrant
7.4.2.3 Execution procedure
7.4.2.3.1 — Orders freezing property or evidence
7.4.2.3.2 — Confiscation
7.4.2.3.3 — European Evidence warrant
7.4.3. Legal remedies
7.4.4. Material content of the execution
7.4.4.1 — Orders freezing property or evidence
7.4.4.2 — Confiscation
7.4.4.3 — European Evidence warrant
7.4.5. Process of execution.
7.4.5.1 — Orders freezing property or evidence
7.4.5.2 — Confiscation
7.4.5.3 — European Evidence warrant
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7.4.6. Cessation of execution.
7.4.6.1 — Orders freezing property or evidence
7.4.6.2 — Confiscation
7.4.6.3 — European Evidence warrant

7.4.7. Expenses, reimbursement and losses and damages.
7.4.7.1 — Orders freezing property or evidence
7.4.7.2 — Confiscation
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1. Orders freezing property or evidence, confiscation and the European
evidence warrant in the context of the principle of mutual recognition and

immediate enforcement.

However, as the Orlando report from the European Parliament of 4 June 1998 A4-
0222/98 stated, the Joint Action merely requested cooperation between Member
States, favouring the request for judicial assistance, but did not contain any specific
proposals to improve the legal provisions of the Member States for confiscating the
proceeds of crime, nor any practical proposals to introduce special procedures for

confiscation, meaning that it did not meet any of the Action Plan’s requirements.

The Commission, in its communication to the Council and the European Parliament
(COM (2000) 495, Brussels, 26 July 2000), states that mutual recognition means
that once a judge adopts a decision in the exercise of his/her official powers in a
Member State, insofar as it has extra-national implications, it will automatically be

accepted in all other Member States.

Although the term for entry into force and transposition is 2011, according to the
Council of State there is no reason not to take the restated text of Framework
Decision 2006/783, which enhances the rights of defence of persons affected by
trials where they are not present, into account at this time and it is indeed correct to

do so.

As indicated in their grounds, the different Framework Decisions that implement the
principle of mutual recognition of final judicial decisions issued in trials where the
accused was not present do not offer satisfactory solutions for those cases in which

it was impossible to inform the accused person of the proceedings.

Framework Decision 2006/783 enhances the right to defence of persons in trials

held in their absence.
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The Framework Decision aims to define these common grounds, entitling the
executing authority to comply with the decision, despite the absence of the person
accused at the trial, his/her right to defence notwithstanding. Recognition or
enforcement of decisions issued in trials where the accused person was absent will
not be refused when said person was summoned in person and informed of the
date and venue set for the trial that issued the decision, or when the accused
person received official information of the date and venue of the trial by other
means, in such a way that it can be established without any doubt that he/she was

aware the trial was to be held.

In this regard, the accused person must have received the information “in good
time”, i.e. with sufficient time to allow him/her to participate in the trial and
effectively exercise his/her right of defence. The common solutions regarding the
grounds for non-recognition in the corresponding Framework Decisions should take
into account the different situations in relation to the right of the accused person to
a new trial or to file an appeal. Any new trial or appeal would be designed to
guarantee his/her right of defence and would be characterised by the following
elements: the accused person would be entitled to appear, the arguments
presented would be re-examined, including possible new elements of evidence, and
the trial could lead to a different decision to the initial one. The right to a new trial or

an appeal will have to be guaranteed when the decision has already been issued.

In relation to freezing property or evidence, evidence warrants and confiscation,
since the approval of the Framework Decision, two reports have been issued: the
Commission report of 22.12.2008, based on Article 14 of Council Framework
Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of
orders freezing property or evidence (COM/2008/0885 final), which reflected the
situation in November 2008, and Report from the Commission to the European
Parliament and the Council of 23 August 2010 based on Article 22 of the Council
Framework Decision 2006/783/JHA of 6 October 2006 on the application of the
principle of mutual recognition to confiscation orders (COM/2010/428 final) depicted
the situation in February 2010. They show us how transposition has been

performed in each country and, article bi article of the Framework Decision, what
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the Commission’s evaluation of said national transposition has been. We should
highlight how the Commission regrets that, while the 13 EU countries that had
transposed the Framework Decision up to that point had done so correctly in
general terms, several had transposed certain relevant articles incorrectly. They
added new grounds for refusal to those envisaged in the Framework Decision,
which sometimes limited and even breached the provisions of the Framework
Decision. Recognising the discretionary powers of each state to do so, and that it is
not obligatory, the Commission underlined that the failure to transpose the
definitions could cause a lack of security. It also observed big differences in the
selection of the active-passive competent authorities and the fact that not all the

states transposed the principle of direct contact between judicial authorities.

As Fernando IRURZUN MONTORO has quite rightly pointed out, the Framework
Decision represents an improvement on its regulatory forbearers, introducing a
model that he describes as agile and without excessive formalities, virtually granting
the judicial authorities an exclusive leading role. These are positive, favourable
characteristics that have not been fully confirmed in subsequent rules that intend to
fulfil the same principle of mutual recognition. In his opinion, this can be explained
by the fact that our framework decision benefitted from the impact of the September
11th attacks, and subsequent rules have been prepared in the context of an
enlarged Europe, with less trust between its members, in which the inexperience of
new negotiators in the context of mutual recognition cannot be ruled out either. All
of this at a time when the definition of the concept and content of a common
European public policy is pending, as the final obstacle for the recognition and
execution of decisions issued by the judicial authority of each state all over the

European Union.

We can mention the following complementary instruments:

. The Hague Convention of 1970 on the international validity of criminal
judgments, the Convention of 13 November 1991 between the Member States
on the enforcement of foreign criminal sentences, the 1998 European Union
Convention on driving disqualifications, adopted pursuant to the Treaty of

Maastricht. It is true that not all the states have ratified said instruments.
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Moreover, their contents would not be sufficient for establishing a full regime
of mutual recognition.

. The European convention on judicial assistance in criminal matters of 1959,
which imposed specific restrictions on cooperation and assistance in relation
to seizures.

. The Convention on the Application of the Schengen Agreement of 14 June
1985, Article 51 of which limited the possibility of refusing to execute letters
rogatory for search and seizure to certain conditions.

. The Vienna Convention of 1988 in the field of the fight against drug trafficking.

. The Strasbourg Convention of the Council of Europe on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime dated 8 November
1990, Article 18 of which regulated different grounds for rejecting requests for
mutual assistance and confiscation, in addition to the provisions contained in
Articles 8, 9 and 11.

. The Criminal Law Convention on Corruption, Council of Europe, 27 January
1999.

. The United Nations Palermo Convention against transnational organised
crime, 12 to 20 December 2000.

. The United Nations Convention against Corruption, 11 November 2003.

2. The current rules: generation, characteristics and elements of
implementation.

2.1.- Council Framework Decision 2003/577/JHA of 22 July 2003 on the
execution in the European Union of orders freezing property or evidence and
the transposition of the same.

Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the
European Union of orders freezing property or evidence came into being as follows:
a) Presentation of the initiative and publication in OJEC C 75 dated 7.3.2001 page
3. b) In a letter dated 9 February 2001, the Council consulted the Parliament, in
accordance with section 1 of Article 39 of the Treaty on European Union, on an
Initiative from the Governments of the French Republic, the Kingdom of Sweden
and the Kingdom of Belgium aimed at having the Council adopt a framework

decision regarding the execution in the Eurorean Union of orders freezing property
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or evidence (5126/2001 - 2001/0803(CNS)). At the sitting of 15 February 2001, the
President of the Parliament announced that the Initiative had been sent to the
Committee on Civil Liberties, Justice and Home Affairs for a more in-depth study
(C5-0055/2001). At the meeting on 27 February 2001, the Committee on Civil
Liberties, Justice and Home Affairs appointed Mr Luis Marinho as rapporteur. At the
meetings of 20 March, 19 June and 11 July 2001, the committee examined the
Initiative from the Governments of the French Republic, the Kingdom of Sweden
and the Kingdom of Belgium and the draft report. (5126/2001 C5-0055/2001
2001/0803(CNS)) (A5-0274/2001)
The report of the European Parliament focused on the following: subjectively, limiting
the power to issue an order freezing property or evidence to the judicial authority in
criminal proceedings, strictly speaking; objectively, extending its scope beyond the list
of Europol's powers, to all kinds of crimes; use of the language of the executing state
and, with the same value for transfer purposes, any of the most commonly used
languages in Europe; support for urgent transmission between Justice Ministries; non-
imposition of conditions for compliance, on the part of the executing state; opposition to

the presentation of appeals with suspensive effect in the executing state.

By means of a letter dated 3 April 2002, the Council reconsulted the Parliament, in
accordance with section 1 of Article 39 of the Treaty on European Union on a draft
framework decision from the Council regarding the execution in the European Union of
orders freezing property and securing evidence (6980/2002 — 2001/0803 (CNS)). At the
sitting on 8 April 2002, the President of the Parliament announced that this draft
framework decision had been sent to the Committee on Civil Liberties, Justice and
Home Affairs for a more in-depth study, (C5-0152/2002). At the meeting on 27
February 2002, the Committee on Civil Liberties, Justice and Home Affairs appointed
Mr Luis Marinho as rapporteur. At the meeting on 14 May 2002, the commission
examined the draft framework decision of the Council and the draft report, having seen
the report of the Committee on Civil Liberties, Justice and Home Affairs (A5-
0172/2002). At the latter meeting, the commission approved the draft bill by 33 votes in
favour, 2 against and 6 abstentions OJEC C 261 dated 11 June 2002.

It stated as follows: En adoptant par 431 voix pour, 45 contre et 55 abstentions le
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rapport de M. Luis MARINHO (PSE, P), le Parlement européen approuve sans débat le
projet de décision-cadre sur le gel de biens ou d'éléments de preuve, dans le cadre
d'une reconsultation. Le Parlement réinsére également lI'ensembe de la décision-cadre
dans un cadre plus strictement pénal: ainsi, il estime que les décisions de gel doivent
étre prises par les autorités compétentes des Etats membres dans le cadre d'une
procédure pénale.

Pour I'Assemblée, les décisions de gel doivent étre soumises a des contrdles suffisants

et étre adoptées par les autorités judiciaires compétentes.

2.2. Council Framework Decision 2006/783/JHA of 6 October 2006 on the
application of the principle of mutual recognition to confiscation orders and the
transposition of the same.

It was a Danish initiative dated 2.7.2002 and published in DOC C 184 DE 2.8.2002, p.
8. By letter of 1 August 2002 the Council consulted Parliament, pursuant to Article
39(1) of the EU Treaty, on the initiative of the Kingdom of Denmark, and modified
initiative, with a view to the adoption of a Council Framework Decision on the execution
in the European Union of confiscation orders (10701/2002 — 2002/0816(CNS)). At the
sitting of 2 September 2002 the President of Parliament announced that he had
referred this proposal to the Committee on Citizens' Freedoms and Rights, Justice and
Home Affairs as the committee responsible (C5-0377/2002). The Committee on
Citizens' Freedoms and Rights, Justice and Home Affairs appointed Giuseppe Di Lello
Finuoli rapporteur at its meeting of 11 September 2002. The committee considered the
initiative of the Kingdom of Denmark and the draft report at its meetings of 11
September 2002, 8 October 2002 and 5 November 2002. At the meeting of 5
November 2002 the committee adopted, together with the draft we are dealing with, the
draft legislative resolution on the initiative of the Kingdom of Denmark with a view to the
adoption of a Council Framework Decision on confiscation of crime-related proceeds,
instrumentalities and property (2002/0818(CNS)) by 26 votes to 1, with 0 abstentions.
At the meeting of 4 November 2002 the committee adopted: 2. the draft legislative
resolution on the initiative of the Kingdom of Denmark with a view to the adoption of a
Council Framework Decision on the execution in the European Union of confiscation
orders (2002/0816(CNS)) by 23 votes to 2, with 2 abstentions. The report was tabled
on 7 November 2002. On 5.11. 2002, with the procedure underway, la Committee on
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Citizens' Freedoms and Rights, Justice and Home Affairs of the European Parliament
adopted the draft report on the initiative of the Kingdom of Denmark with a view to the
adoption of a Council Framework Decision on the execution in the European Union of
confiscation orders (10701/2002 — C5 0377/2002 — 2002/0816(CNS)) by Giuseppe DI
LELLO FINUOLI, approving the proposal in general terms, reserving the right to make

minor amendments affecting the wording.

The Parliament’s observations centred on:

The use of the term judge instead of court in some precepts, Article 1-4.

The introduction of a proportionality rule in line with the offence committed in the
definition of confiscation (Amendment 2 to Article 2)

The connection to crimes derived from organised crime (amendment 3)

The need to prove the fictitious transfer of assets (amendment 4)

The inclusion of the fictitious use of an intermediary to control assets via legal
persons who hold the assets and that are controlled by said intermediary (amendment
5)

The substitution of confiscation: the report also objected (amendment 10) to the
executing state or the issuing state being able to substitute confiscation of property with
a custodial sentence because this would be contrary to the constitutional rules of
certain Member States.

The insistence that Member States shall adopt all the necessary measures to
ensure that the onus of proof in respect of the unlawful origin of the property lies with
the prosecution and not with the defence. The aim of this amendment (amendment 6)
is to emphasise that the unlawful origin of the property must always be proved by the
entities prosecuting a case. Otherwise, the unlawful origins of the property could only
be argued on the basis of mere suppositions or suspicions. In practice, this would
result in the onus of proof being inverted and it becoming the duty of the defence to
show that the property was of lawful origin. Rules which have mere suspicion as their
basis are incompatible with every modern system of criminal law, which draw on the
principles of an offence having had to be committed, safeguards and the assumption of
innocence. The rapporteur basically considered the Danish proposal excessive and
considered that it was more appropriate to lighten the burden of proof by having the

prosecution demonstrate the disproportion existing between the property possessed
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and the declared income or activity performed, while the accused person must prove
the legitimate origin of the property. As for the confiscation of property transferred by
the person in question to his/her spouse or cohabitee or to a legal person, the
rapporteur maintains that the same principle must apply: it must be proven that the
property belongs to the person in question and that the spouse or cohabitee has
fictitious access or title to it. However, these third parties, who have not committed any
offence, cannot be required to prove the legitimate origin of the property when there is
no evidence that the property belongs to the accused person and that the third parties
have fictitious access or title to it. The Council of the European Union was to finally

approve the framework decision at its meeting of 5 October 2006, meeting 2752.

The report from the office of the Spanish Attorney General on the Spanish transposition
project lamented the absence in the draft bills of coordination between the final
confiscation order when a freezing order had already been sent because, both actively
and passively, even though the certificate is to mention this aspect, point f) of the order,
the report considered it necessary to establish what action the Judge should take.

- it placed great emphasis on the need to exactly coordinate the
definitions of confiscation of property and items liable for confiscation with the
European rules without using the regulation contained in the Spanish Criminal Code
which at the time was pending adaptation to the European instrument (Framework
Decision 2005/212/JHA)

- it expressed its concern regarding the possibilities for execution of
confiscation because it was actively limited by Spanish domestic criminal law and in
passive terms its scope was broader than that envisaged in the Spanish legal
framework at that time

- it expressed reservations regarding the regulation of confiscation
extended to the assets of third parties related to the sentenced person in a special way
and that Article 3.3 of the 2005 Framework Decision included as an option for each
state.

- detected the incongruence of including cases contained in the definition
of Article 3.2.d) of the draft bill among the grounds for refusal (Article 18.9) of the same
text.

- unlike the CGPJ (Spanish General Council of the Judiciary) in its report,
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it considered the use of terminology such as judicial authority (autoridad judicial)
appropriate.

- it called for regulation for confiscation orders sent successively.

- it requested greater clarity in the regulation of simultaneous confiscation
of money and in the regulation of the transformation of the execution of confiscation.

- it called attention to the excess authority where the judge decides to
share the expenses generated with the requesting state, without coordination with the
Ministry of Justice, as with the sharing of confiscated property with other states.

- for passive execution it proposed hierarchical priority criteria for
concurrent confiscation orders.

- it called for the Prosecutor to be given the authority to appeal and make
notification of the confiscation orders obligatory.

- it also clearly requested a procedure for reaching an agreement on the
sharing of confiscations in excess of 10000 euros with foreign authorities.

- finally, it maintained that it should be the Ministry of Justice that claims

expenses.

The Report from the General Council of the Spanish Judiciary, Plenary Session of 15
October 2008, on the draft bill of both instruments. After considering that the draft bill
correctly addressed the following subject matter:

.it criticised the use of “Community” terms instead of the language of Spanish
procedural legislation (preferring judges and courts jueces y tribunals to judicial
authorities or judgments sentencias to decisions resoluciones)

.it called for stricter regulation, which would be mandatory and not optional,
regarding the refusal to recognise execution of an order sent when a final decision, not
subject to appeal, of conviction or acquittal, had already been handed down regarding
the same facts and person, strictly applying ne bis in idem.

.it concluded by asking the Government to include a prior step of sending the order to
the Office of the Attorney General so that it could issue a report prior to the adoption of
a judicial decision in accordance with the duties of said office and its responsibilities in

international judicial assistance

The reports attached to the draft bill criticised the reference to legal persons in several
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precepts

- with regard to the list in Article 13, it stated that the offence of corruption
did not exist as such in the Spanish legal system

- it considered the reference to "including the euro" in the offences of
counterfeiting to be redundant,

- it proposed replacing the term kidnapping, illegal restraint and hostage-
taking (secuestro, retencion ilegal y toma de rehenes) with illegal detention and
kidnapping (detenciones ilegales y secuestros)

- it criticised the generic reference to racism and xenophobia, as well as to
kinds of "organised or armed robbery"

- it considered the reference to counterfeiting goods unnecessary,

- it proposed expressly including offences against the public treasury and
exchange controls in Article 13

- moreover, it suggested establishing the possibility of making a plea of
jurisdiction in Article 14,

- it criticised the reference to the principle of res judicata instead of non
bis in idem in Article 18.1 a)

- it proposed unifying the system of communication between the
jurisdictional bodies of the different Member States. Finally, it presented proposals for
improving the wording of Articles 13.1,181 h) and 20.2.

The Spanish Ministry of Health and Consumer Affairs issued a favourable opinion of
the draft bill due to its compliance with Community rules, although

- it recommended including a reference to Article 374 of the Spanish
Criminal Code in section 1 of Article 3,

- in Article 22.1, first paragraph, after the word "money", it specified that it
must be "cash or other bearer payment instruments", apart from calling for the second

paragraph to of Article 22.1 b). to be clarified.

The report from the Technical General Secretariat of the Spanish Ministry of Justice,
which sets out the object and content of the regulation to be approved, indicated that
the draft bill included a series of changes to its initial version, suggested mainly by the

Spanish Prosecutorial Council, as well as some technical improvements in Articles 3,
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4.2,6.1, 8, 10, 11, 12, 14, 15, 16, 18, 20 and 23, adding a new Article 21 to allow for
the notification of the decisions of the Criminal Judge to the Public Prosecutor’s Office

General and it did not make comments on the final draft of the text.

While the Report from the Spanish Council of State was being prepared, a hew version
of the draft bill was released, dated 27 May 2009, which changed the wording of letter
g) of number 1 of Article 18, in relation to the failure by the accused person to appear
at the trial from which the confiscation order derived, adding three provisos to the new
wording of that section, as well as a new wording of section j) of the text of the
certificate that appears in the Annex. In this regard, it took into account the specific
amendment of Framework Decision 2006/783/JHA by Council Framework Decision
2009/299/JHA of 26 February 2009, enhancing the procedural rights of persons and
fostering the application of the principle of mutual recognition to decisions rendered in
the absence of the person concerned at the trial, according to a new paragraph
included in the preamble.

The most noticeable were those regarding the comments already mentioned on calling
for regulation of a possible conflict of jurisdiction arising in the case of the criminal
judge receiving the execution not being competent (CIU, Convergencia i Unid),
containing the same requests regarding the terminology as in the CGPJ report (PP,
Partido Popular) and dealing more effectively with the question of the effectiveness of
the principle of res judicata. The report (1 December 2009, Official Gazette of the
Spanish Parliament, Series A no. 35-10) accepted some of the minor amendments and
was approved by the Justice Commission with full legislative powers — it was discussed
on the same day as the entry into force of the Treaty of Lisbon — and the parliamentary
spokespersons announced a general consensus on the rule that they considered went
further than their minor amendments, as well as the odd reproof due to the delay in
transposition, reasonable and necessary (Official Gazette of the Spanish Parliament,
10 December 2009 no. 35-11). It was sent to the Senate in December 2009 where the
PP insisted on the terminological amendment and on the elimination of Article 13. Little
else happened in its passage through the Senate (it was passed on 22 February 2010)

until its final approval.
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2.3- Council Framework Decision 2008/978/JHA of 18 December 2008 on the
European evidence warrant for the purpose of obtaining objects, documents and

data for use in proceedings in criminal matters

The context of this instrument is identified perfectly from the first document,’ where the
description of the context is very clear, Document COM (2003) 688 final
2003/0270/CNS - Proposal for a Council Framework Decision on the European
Evidence Warrant for obtaining objects, documents and data for use in proceedings in

criminal matters, whose preamble states:

“Member States’ legal systems use a variety of procedural measures during the

process of collecting evidence for proceedings in criminal matters. These include:
1.1.1. Preservation powers.

5. At an international level, the Council of Europe 2001 Convention on
Cybercrimel has introduced a distinction between “preservation orders” and
“seizure” orders. Preservation orders apply only to third parties, and require
them to preserve evidence without handing it over to the competent
investigating authorities. A separate order is then required for the disclosure or

production of the evidence.
1.1.2. Seizure powers.

6. Seizure goes beyond mere preservation of the evidence by involving (where
necessary) the temporary possession of the evidence by the competent
investigating authorities. It applies to evidence under the control of suspects as

well as third parties.

7. Seizure is a commonly accepted notion in national and international criminal
law, although its scope and modalities may vary. All Member States have given

their police and judicial authorities Eowers to seize evidence. Seizure powers
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can be exercised by judicial authorities and, in certain circumstances, by law

enforcement authorities under their own powers.
Powers to require production / disclosure of evidence.

In some Member States, judicial authorities have general powers to require third
parties to disclose evidence. These powers rely on the co-operation of the third
party. Where such co-operation is lacking, the judicial authority can use a

search order to seize the evidence.

Other Member States have a specific investigative power known as a
“production order” used for obtaining evidence (in particular documents) from a
third party. These powers can be limited to serious offences and to specific
categories of evidence (such as documents held in confidence), or they can be
a more general power. “Production orders” are coercive since they place the
third party under an obligation to hand over the evidence. Sanctions — including
criminal sanctions — are used to ensure co-operation. Nevertheless, production

orders are less intrusive than search and seizure powers.

Production orders can be useful when a third party is content to co-operate but,
for legal reasons such as liability issues associated with breaching the
confidentiality of its customers, it would rather be forced to disclose evidence
than to co-operate voluntarily with the competent investigating authority. In
other circumstances, however, it may be necessary to search the premises of a
third party to obtain the evidence. This includes the situation where there is a

real risk that the third party might destroy the evidence.

All these production powers apply only to material that already exists. Separate
powers are used for “real-time” disclosure of information, such as orders for the

interception of communications or the monitoring of bank account transactions.

1.1.4. Search & seizure orders
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Member States’ legislation on entering and searching premises contain
significant differences. In some Member States, the power is limited only to
serious offences. Other Member States have a much wider power available for

the investigation of all offences.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) provides the minimum standard for safeguards for search
and seizure. However, within this framework, there are significant variations in
the safeguards. These include: the level of certainty that evidence is on the
premises to be searched; the time of day when search powers can be used;
notification of the person whose premises have been searched; the rules
applicable when the occupier of premises is absent; and the need for

independent third parties to be present at the search.
Existing international co-operation mechanisms to obtain evidence

The Council of Europe 1959 Convention on Mutual Assistance in Criminal
Matters provides the basic framework for co-operation on obtaining evidence.
This provides for the execution of requests for mutual assistance to be executed
in accordance with the law of the requested State, and provides a number of
grounds of refusal for mutual legal assistance. The 1959 Convention has been
supplemented in order to improve co-operation by its additional protocols of
1978 and 2001. Within the EU, the 1959 Convention has been supplemented by
the 1990 Schengen Convention, the EU Convention of May 2000 on Mutual
Assistance in Criminal Matters and its 2001 Protocol. The EU 2000 Convention

and its 2001 Protocol have not yet entered into force.

Despite the improvements introduced by these instruments, co-operation on
obtaining evidence is nevertheless still carried out using traditional mutual
assistance procedures. This can be slow and inefficient. Moreover, differences

in national laws (as described in section 1.1) result in barriers to co-operation.

The variation in national laws on search and seizure is mirrored by differences
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in the extent to which Member States are able to provide mutual assistance.
Under Article 5 of the 1959 Convention, each Contracting Party may declare
that the execution of letters rogatory for search or seizure of property may be
made dependent on one or more of the following conditions: dual criminality
exists; the offence is extraditable in the requested Party; or the execution must

be consistent with the law of the requested Party.

Article 51 of the 1990 Schengen Convention, however, limits the possibility for
Member States to make use of such reservations under the 1959 Convention:
Member States may not, according to Article 51, make the admissibility of
letters rogatory for search and seizure dependent on conditions other than the
following. First, that the offence is punishable under the law of both Member
States by a custodial sentence of a maximum of at least six months, or is
punishable under the law of one of the two Member States by an equivalent
penalty and under the law of the other as an infringement which is prosecuted
by administrative authorities where the decision may give rise to proceedings
before a criminal court. The second condition is that the execution is otherwise

consistent with the law of the requested Member State.

Under this proposal, these existing mutual assistance procedures would be
replaced by a European Evidence Warrant based on the principle of mutual
recognition. The following benefits would result:

— A request made by judicial decision from another Member State will be
directly recognised without the need for its transformation into a national
decision (by way of an exequatur procedure) before it can be enforced.

— Requests will be standardised by the use of a single form.

— Deadlines will be laid down for the execution of requests.

— Minimum safeguards will be introduced both for the issuing of a request and
for its execution.

— The grounds for refusing to execute requests will be limited. In particular, dual
criminality will not be a ground of refusal except for a transitional period for
those Member States that have already made execution of a request for search

and seizure dependent on the condition of dual criminality.”
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The Council of Europe 1959 Convention on Mutual Assistance in Criminal Matters
provides the basic framework for co-operation on obtaining evidence and it has been
supplemented in order to improve co-operation by its additional protocols of 1978 and
2001. Within the EU, the 1959 Convention has been supplemented by the 1990
Schengen Convention, the EU Convention of May 2000 on Mutual Assistance in
Criminal Matters and its 2001 Protocol. Under Article 5 of the 1959 Convention, each
Contracting Party may declare that the execution of letters rogatory for search or
seizure of property may be made dependent on one or more of the following
conditions: dual criminality exists; the offence is extraditable in the requested Party; or
the execution must be consistent with the law of the requested Party. Article 51 of the
1990 Schengen Convention, however, limits the possibility for Member States to make
use of such reservations under the 1959 Convention: Member States may not,
according to Article 51, make the admissibility of letters rogatory for search and seizure
dependent on conditions other than the following. First, that the offence is punishable
under the law of both Member States by a custodial sentence of a maximum of at least
six months, or is punishable under the law of one of the two Member States by an
equivalent penalty and under the law of the other as an infringement which is
prosecuted by administrative authorities where the decision may give rise to
proceedings before a criminal court. The second condition is that the execution is

otherwise consistent with the law of the requested Member State.

By letter of 4 December 2003 the Council consulted Parliament, pursuant to Article
39(1) of the EC Treaty, on the proposal for a Council framework decision on the
European Evidence Warrant for obtaining objects, documents and data for use in
proceedings in criminal matters (COM(2003) 688 — 2003/0270(CNS)). At the sitting of
15 December 2003 the President of Parliament announced that he had referred the
proposal to the Committee on Citizens' Freedoms and Rights, Justice and Home Affairs
as the committee responsible and the Committee on Legal Affairs and the Internal
Market for its opinion (C5-0609/2003). The Committee on Citizens' Freedoms and
Rights, Justice and Home Affairs had appointed Elena Ornella Paciotti rapporteur at its
meeting of 25 November 2003. The committee considered the Commission proposal

and draft report at its meetings of 21 Januaré, 19 February and 18 March 2004. At the
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last meeting it adopted the draft legislative resolution by 25 votes to 4, with 0

abstentions. The report was tabled on 22 March 2004.

The justification of requests for evidence insisting on a statement of reasons on the
form for a request for evidence under the European evidence warrant. New evidence
not originally requested should be tested against the same criteria as original evidence
under the warrant the procedures and guarantees on, for example, search, seizure and
the interception of telecommunications. The European Evidence Warrant in
combination with the lack of European procedural safeguards may thus create legal
uncertainty for defendants and third parties involved in criminal cases. For example,
the executing state can be required by the issuing state to use coercive measures
(search, seizure) to execute the warrant (Article 13). And though the evidence warrant
cannot be used to order the interception of telecommunications, it can be issued to
obtain existing evidence which has been gathered through interception prior to the

issuing of the warrant (Article 3(3)).

The Committee on Legal Affairs and the Internal Market appointed Giuseppe Gargani
draftsman. It considered the draft opinion at its meetings of 27 January and 19
February 2004. At the latter meeting it adopted, by 15 votes to 11, with no abstentions,
an amendment calling on the Committee on Citizens' Freedoms and Rights, Justice

and Home Affairs to reject the framework decision.

The Committee was extremely clear: Since the European Union's system as a whole
does not provide effective legal protection of fundamental rights, we may state without
fear of contradiction that the proposal for a decision is premature. Moreover, the
European Parliament does not have legislative powers in respect of criminal law or
criminal procedural law, which form part of the proposal under review. It is only being
consulted. It maintained that approving this proposal for a framework decision would,
therefore, openly contravene the fundamental principle of every democratic system,
under which restrictions on freedoms may only be imposed by virtue of a legislative act
approved by Parliament, which is the sole democratically representative organ. And
any restriction must be imposed within limits which are clearly defined in the

constitution.
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After the amendments were made, it was sent to the Parliament for re-consultation and
on 24.9.2008 a draft report on the proposal for a Council framework decision on the
European Evidence Warrant for the purpose of obtaining objects, documents and data
for use in proceedings in criminal matters (13076/2007 — C6 0293/2008 -
2003/0270(CNS)) from the Committee on Civil Liberties, Justice and Home Affairs was
tabled. Rapporteur: Gérard Deprez, whose observations centred essentially on the
removal of the territoriality clause, the exclusivity of the judicial authorities, the
problems of obtaining computer and telecommunications data. On 21 October 2008 the
Parliament adopted the legislative resolution asking the Commission to modify its
proposal accordingly, pursuant to Article 250, section 2 of the EC Treaty. It was finally

approved by the Council in December 2008.

3. Orders freezing property or evidence, confiscation and the European evidence
warrant: meaning and scope
3.1- Freezing orders
3.2- Confiscation
3.3- The European evidence warrant
4. Scope of application: material, procedural, temporal, spatial.
4.1- Material scope
4.1.1- Freezing orders
4.1.2- Confiscation
4.1.3- The European evidence warrant
4.2- Procedural scope
4.2.1- Freezing orders
4.2.2- Confiscation
4.2.3- The European evidence warrant
4.3- Temporal scope
5. Competent and involved authorities.

5.1- Issuing authorities

As we already know, since the 1959 Council of Europe Convention on judicial

assistance in criminal matters, Spain has been stating that the Prosecutor is an actor
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in international cooperation in criminal matters, within the sphere of his competence,
like the Judge is in his, and the appropriate statements have been made to the
Conventions that have envisaged that possibility. Article 3.15 and 2.16 of the Organic
Statute of the Public Prosecutor’s Office, in the wording approved by Law 24/2007, of
9 October, which amends Law 50/1981, of 30 December, regulating the Organic
Statute of the Public Prosecutor’s Office. Official State Gazette, 10 October 2007 (no.
243), stated that the Prosecutor could seek or, if applicable, provide international
judicial assistance as envisaged in international law, treaties and conventions and
exercise those other functions attributed to him in the state legal system and Article
5.2. “in fine” complements this possibility by stating that the Prosecutor can also
adopt pre-trial measures aimed at facilitating the exercise of the other functions that
the legal system attributes to him. These tasks are complemented by Instructions
from the Public Prosecutor's office on this matter. Said competence must also be
recognised in the cases where the Public Prosecutor is bringing the case pursuant to

the procedure envisaged in the Organic Law on the Responsibility of Minors.

It is worth recalling that, as F.IRURZUN MONTORO op cit. p 158, highlighted, it should
not be the case that via said referral to domestic law, they become the judicial
authorities for the purposes of the framework decision, when they cannot be
considered as such even approximately, and therefore, implementing the inclusion of
the prosecutor’s office would naturally lead to the debate as to the extent to which
those three positions of other domestic laws of EU states who extended the concept of
judicial authority to encompass police activities, are adapted to the framework decision.
In a similar vein to the points made in the Report from the General Council of the
Spanish Judiciary (CGPJ), we can read the following in the opinion from the Council of
State: “On a similar point, it should also be highlighted that the Community texts are
drawn up with the objective of being used for several states who have different
languages, conceptual structures and cultural traditions, meaning that the terms that
are valid in texts with a common scope may need to be translated or formulated
differently when incorporated into domestic law, which makes it advisable to avoid
being excessively literal when transposing them and to carry out a “prior legal
translation” (opinion in file no. 1.568/2005.(...) It insists on avoiding references to the

Spanish judicial bodies by using terms that are alien to Spanish legal tradition, such as
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"competent criminal judicial authority” (autoridad judicial penal competente), which is
used repeatedly in Articles 6 to 10 to refer to the Spanish Judges and Courts that have
to ask a judicial body of another Member State of the European Union to execute a
final court judgment or confiscation order, which is in contrast to the reference to the

Spanish Criminal Judge (Juez de lo Penal espafiol).

5.1.1- Freezing orders

5.1.2- Confiscation

5.1.3- The European evidence warrant
5.2- Executing authorities

5.2.1- Freezing orders

The CGPJ’s report on the draft bill of the transposition law was critical of the way
passive competence was dispersed among the Courts of the territory, as opposed to
the unified competence model of the National Court (Audiencia Nacional) in the
transposition of the European arrest warrant. Although referring in particular to unique
aspects, it highlighted that “indeed, unlike in the case of Article 2.2 of Law 3/2003, of 14
March, which charges the Central Criminal Courts (Juzgados Centrales de Instruccion)
and the Criminal Chamber of the National Court (Sala de lo Penal de la Audiencia
Nacional) with execution of the European arrest warrant, bodies that have nationwide
jurisdiction (Articles 62 and 88 of the Organic Law of the Judiciary), which are perfectly
positioned to create unified doctrine on the subject matter, equipped with the
characteristics of foreseeability and security vis-a-vis the remaining Member States of
the European Union, the draft bill in question opted in Article 3.2 to attribute
competence for executing a freezing order to the examining magistrates at the place
where the property to be frozen or the evidence to be secured was located, meaning
that it is foreseeable that differing decisions may be handed down in identical cases in
relation to the requirement of dual criminality.” Nevertheless, it also recognised that it
had “no objections, in principle, to the legislative decision to grant the examining
magistrates the competence to recognise and execute foreign freezing orders because,
in the first place, they are the judges who are closest to the property and sources of
evidence that constitute the object of the same and are therefore in the best position to

adopt the measure necessary to secure it; and secondly because such measures are a
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relevant part of their natural competence in the Spanish procedural system, one that
they should not be deprived of just because in this case they are not acting on their
own initiative, but in fulfilment of what was ordered by a foreign judicial authority. The
risk of a disparity of criteria, however, cannot be set aside, as it affects a matter that is
tremendously sensitive in the field of judicial cooperation, affecting the degree of

Spain’s commitment to judicial cooperation in criminal matters”.

5.2.2- Confiscation

5.2.3- The European evidence warrant

6. The active process. Issue of the order.
6.1. Adoption in proceedings.
6.1.1- Freezing orders
6.1.2- Confiscation
Article 990 of the Spanish Criminal Procedure Act states that it is for the Court
Secretary to promote the Judgment execution process, adopting to that end all the
necessary measures, notwithstanding the competence of the judge or court for
enforcing the sentence. It can be interpreted that the promotion of the execution — not
of the sentence but of the accessory consequences thereof — could fall within the
sphere of the Secretary once the judgment is final. Although it is easier to maintain
that in any event, the provisions of Article 4.1 of the Spanish law, the competence of
the judge or court — not the judicial secretary — is a special rule with preferential
application. However, we have already seen how the template for the certificate
contains a section — section c- in the Spanish law too, which mentions the competent
authority, if different to the court. | feel that a certain degree of confusion could arise
by clearly differentiating, even for the purposes of properly completing the certificate,
between the jurisdictional body that imposed the confiscation (sentencing judge or
court in any event) and the jurisdictional body that issued the confiscation order
(which may be a different example of a Criminal Court specialised in processing final
judgments) with the competent authority for execution of the decision to impose the
confiscation order in the issuing state, if different from the jurisdictional body
designated previously (section c) in the certificate, with the ordinary competences

and new functions of the judicial secretary, depending on how they are interpreted.
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In any event, the Secretary will have to participate to attest to the content of the
certificate (section n of the certificate). Note that the Framework Decision states —
Article 4.3 — that the certificate will be signed by the competent authority in the
issuing state, who will also attest therein to the accuracy of its contents. Only the
judicial secretary is entitled to give such an attestation, not the judge or the court that
we have identified as the issuing authority. Note that in section n) of the certificate the
signature of the authority issuing the certificate, or its representative, is required,
attesting to the content of the certificate.
6.1.3- The European evidence warrant
6.2. Generation and documentation of the order. The certificate.
6.2.1- Freezing orders
6.2.2- Confiscation
6.2.3- The European evidence warrant
6.3. Transmission of the order and incidents.
6.3.1- Freezing orders
6.3.2- Confiscation
6.3.3- The European evidence warrant
7. The passive process. Receipt of the order.
7.1. Recognition of the order.
7.2. Non-recognition or non-execution.
7.2.1.- On the certificate
7.2.2.- Immunities and privileges
7.2.3.- Dual criminality
7.2.4.- Ne bis in idem
7.2.5.- Legal prohibition
7.2.6.- Protection of the rights of the interested parties
7.2.7.- Failure to appear in the trial resulting from the confiscation
7.2.8.- Place the deeds were committed
7.3.9.- Extended powers of confiscation
7.3.10.- Time-barring of the penalty imposed
7.3.11.- Impossibility of enforcement
7.3.12.- National security
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7.3.13.- Need for search or seizure
7.2.14.- Lack of validation
7.3. Postponement of execution.
7.4. Immediate execution.
7.4.1. Competence.
7.4.2. Procedure and term
7.4.2.1. General procedure
7.4.2.1.1 — Orders freezing property or evidence
7.4.2.1.2 — Confiscation
7.4.2.1.3 — European Evidence warrant
7.4.2.2 Term.-
7.4.2.2.1 — Orders freezing property or evidence
7.4.2.2.2 — Confiscation
7.4.2.2.3 — European Evidence warrant
7.4.2.3 Execution procedure
7.4.2.3.1 — Orders freezing property or evidence
7.4.2.3.2 — Confiscation

7.4.2.3.3 — European Evidence warrant

7.4.3. Legal remedies

7.4.4. Material content of the execution
7.4.4.1 — Orders freezing property or evidence
7.4.4.2 — Confiscation
7.4.4.3 — European Evidence warrant

7.4.5. Process of execution.
7.4.5.1 — Orders freezing property or evidence
7.4.5.2 — Confiscation
7.4.5.3 — European Evidence warrant

This is the explanation of the context that accompanied the initial proposal for a

Framework Decision on this matter:
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Formalities to be followed in the executing State

99. This Article allows the issuing authority to require that the executing authority
follows certain formalities for the execution of the warrant. Four specific formalities are
mentioned:

(a) where, in the opinion of the issuing authority, there is a significant risk that the
objects, documents or data sought might be altered, moved or destroyed, the issuing
authority may require that the executing authority uses coercive measures to execute
the warrant. This is designed to ensure that the executing authority obtains the objects,
documents and data in a way that ensures that they will not be altered or destroyed, for
example by avoiding any reliance on the voluntary co-operation of the party in control

of them. Any such requirement must be justified in Form A in the Annex.

(b) the fact that an investigation is being carried out, and the substance of the
investigation, shall be kept confidential except to the extent necessary
for the execution of the European Evidence Warrant. Similar obligations
of confidentiality can be found in Article 4 of the 2001 Protocol to the EU
2000 Convention in respect of monitoring and information on banking
transactions, and in Article 33 of the 1990 European Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from

Crime.

(c) the executing State should allow a competent authority of the issuing State,
or an interested party nhominated by the issuing authority, to be present
during the execution of the warrant. This is based on Article 4 of the
1959 Convention. However, unlike the 1959 Convention, it is proposed
that the executing State could not refuse to accept the presence of such
parties. Moreover, the executing State should allow the authority from
the issuing State that is present to have the same access as the
executing authority to any object, document or data obtained as a result

of the execution of the warrant. This is in order to ensure that the
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presence of the issuing authority has some practical value notably with a
view to issuing a warrant for additional evidence in accordance with
Article 9(3).

(d) the issuing authority should be able to require the executing authority to
keep a record of who has handled the evidence from the execution of
the warrant to the transfer of the evidence to the issuing State. This

should help to demonstrate the integrity of the "chain of evidence".

100. Subparagraph (e) follows the approach of Article 4 of the EU 2000 Convention.
It allows the issuing authority to require that the executing authority complies with
other specified formalities and procedures expressly indicated by it, unless such
formalities and procedures are contrary to the fundamental principles of law in the
executing State. For example, an issuing authority seeking the seizure and transfer of
computer data will need to consider indicating formalities and procedures that will

ensure the security and integrity of the computer data.

7.4.6. Cessation of execution.
7.4.6.1 — Orders freezing property or evidence
7.4.6.2 — Confiscation
7.4.6.3 — European Evidence warrant

7.4.7. Expenses, reimbursement and losses and damages.
7.4.7.1 — Orders freezing property or evidence
7.4.7.2 — Confiscation
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