MODULE V

TOPIC FOR DEBATE
Dear participants,
With a view to promoting reflection and debate on the online course on your part, it is worth proposing a topic for discussion related to the content of the units that comprise this module V.
In this module that addresses, among other things, international criminal jurisdiction, I would like to take the opportunity to discuss two topics that are very much in the news currently in Spain: on the one hand, the unfortunate hijacking of a Spanish fishing boat in the Indian Ocean, near the coast of Somalia, and on the other, the amendment of Spanish legislation regarding the principle of universal jurisdiction of Spanish courts in a restrictive sense.

In relation to the first item, I will begin by briefly summarising what has happened to date:

· On 2 October a group of pirates hijacked the tuna fishing trawler "Alakrana" with 36 crew members on board, 413 nautical miles from the coast of Somalia.
· The following day, a Spanish navy vessel arrived on the scene and apprehended two of the pirates involved in the hijacking.
· On 4 October, the Government legal advisory service (Abogacía del Estado) filed a complaint before the National Criminal Court (this court has jurisdiction because the offence was committed outside Spain) for false imprisonment (the Spanish Criminal Code does not include the crime of piracy).
· An Exchange of Notes between the European Union and the Government of Kenya (signed on 6 March 2009) governing the surrender of persons suspected of having committed acts of piracy and apprehended by the naval forces of the EU, envisaged the possibility of prosecution in Kenya.
· On 12 October the two apprehended persons arrived in Spain. There are doubts regarding whether one of them is of legal age. After several forensic tests, it was finally determined that he is not a minor. The criminal prosecution followed its course.
· Negotiations are held between the pirates and the Spanish government for the release of the hostages although the former establish the release of the two pirates detained in Spain as a non-negotiable condition.
· The principle of the legality of criminal proceedings in Spain requires that the trial continue until the accused pirates have been tried. At the same time, it rules out any extra-judicial agreements aimed at bringing the process to an end.

It is a question of dealing with the different points that this matter raises and expressing your opinion in this regard: what court has jurisdiction over matters of piracy (above all those committed on the high seas or in Failed States such as Somalia)? How is piracy regulated in your countries? What procedural solution exists in your countries or what do you feel would be the most appropriate way of negotiating the release of the sailors by the hijackers? And any other points that may derive from these ones.

The second question is, as I mentioned earlier, related to the principle of universal jurisdiction.

As you know, in recent decades, the fight against the impunity of serious and large-scale human rights violations has taken different routes. Together with the creation of ad hoc international criminal tribunals and the subsequent constitution of the International Criminal Court (which is not recognised by important powers such as the USA, Russia, China, India or Israel), in recent times we have seen the emergence of internationalised judicial bodies of a hybrid nature, with jurisdiction for prosecuting crimes against humanity. At the same time, some states (such as Spain or Belgium) have passed laws attributing universal jurisdiction for trying this kind of crime to their criminal courts, on a maximalist level initially although their scope was subsequently reduced by virtue of specific points of connection. Moreover, in Spain, by means of what is known as the acción popular any citizen can bring a criminal complaint, while in systems such as the German one, the possibility of prosecuting certain cases of this kind of crime rests exclusively with the Public Prosecutor.
This panorama is completed with the principle of complementarity that dictates relations between the International Criminal Court and the national courts, as well as the derogation of some leyes de punto final (laws prohibiting investigation and prosecution of crimes committed under former regimes) in South America.
It is a question of contributing ideas on how to address the matter, preventing these crimes going unpunished and bringing the perpetrators to trial, on the basis of the current regulations both on an international level and on that of the different states.
I look forward to seeing your reflections and comments on this topic. 

Kind regards
Ignacio González Vega
