Module IV.- Points for debate
In the course of unit IV, we dealt with the instruments of mutual recognition, which are also constantly referred to in other units; but the module also covers other instruments, related to the European “area of freedom, security and justice”, and I would like to devote these points for debate to reflect on this area. 
1.- Abundant CJEC case law (the Gözütok and Brügge, Miraglia, Van Esbroeck, Gasparini, Van Estraten, Kretzinger, Kraaijenbrink, Bourquain cases) has ruled out non bis in idem (regulated in Article 54 of the Convention of the Application of the Schengen Agreement) without invoking any fundamental right, but because it prevents the free movement of persons within the above-mentioned area (if a person fears punishment in the event of travelling to a different state, he/she will not leave his/her own country). However, it seems obvious that the importation of drugs sanctioned as a crime against public health in France, cannot in turn be prosecuted in Spain, from where the drug was exported, as the same crime against public health. Nevertheless, this was the general rule in Europe pursuant to the express indication of Article 36.2. a) i) of the  Single Convention on Narcotic Drugs of 1961: Each of the offences enumerated in paragraph 1, if committed in different countries, shall be considered as a distinct offence; reiterated in 22.2. a), i) of the 1971 Narcotics Convention.

This gives us the first point on which to reflect in our debate. In this subject matter, where it cannot be disputed that the evolution of the European Union provides greater safeguards, it is only applicable where the “bis” takes place between two Member States of the European Union. Were it between Morocco and Italy, or Andorra and France, the transport of the drugs would still have to be prosecuted in both countries and the above-mentioned United Nations conventions, in force in our legal system, would still apply.
2.- A further reflection derives from the obvious use of another of the instruments analysed in Unit 13, the exchange of information from the criminal records; which although it is not strictly a manifestation of the principle of mutual recognition, it is linked to the single space of justice. There is already a framework decision to underpin the obligation to notify the criminal record to the country of which the sentenced person is a national, and to improve its efficiency. Some Member States have already connected their records electronically. It is obvious that the knowledge of convictions will serve to assess the aggravating factor of recidivism or to determine the sentence, when the circumstances of the sentenced person must be evaluated. But if we are true to the idea of the single space of justice, in addition to applying the pejorative consequences, we should also deal with other favourable consequences such as the assumption or legal accumulation of sentences, as the case may be.

And in any event, in the case of application of international recidivism, if the initial sentence abroad was, for example, of ten years, for a crime that we punish with up to three years (for example, drug trafficking), the aggravating factor of recidivism will still automatically apply, without prior consideration or requiring a minimum harmonisation of the material criminal law in each case. This is the second point for debate.

I look forward to receiving your comments.
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