MODULE IV: 

THE PRINCIPLE OF MUTUAL RECOGNITION AND ITS DEVELOPMENT
Topic 13:
Other instruments, projects and perspectives
Fabio Licata – Italian judge.

Self-assessment questionnaire.

I
The materialisation of the principle of mutual recognition favours the integration of legal systems:
a) by means of the harmonisation of the criminal legislation in force in the Member States.
b) by developing the instruments of inter-governmental cooperation aimed at activities of direct cooperation between judicial authorities. 

c) by means of the materialisation of the conditions of reciprocal trust between the legal systems of the Member States, as a way of achieving the movement and recognition of judicial decisions. 

d) by means of the fulfilment of international letters rogatory.

Correct answer: (c) - The essential condition for the materialisation of mutual recognition of judicial decisions is the attainment of a minimum level of reciprocal trust between the legal systems of the Member States, in order to surpass the judicial cooperation based on the system of conventions, as inferred from the indications contained in the conclusions of the Tampere European Council.

II
The Programme of measures for applying the principle of mutual recognition of decisions in criminal matters, adopted by the EU Council on 30.11.2000 (the Tampere Programme),

a) envisages the control mechanisms for Member States’ judicial decisions, to be enforced in states other than the issuing one, in order to safeguard the principles of freedom and democracy, as well as respect for the rights of man.

b) indicates what the essential stages for the creation of a European area of freedom, security and justice are: the surpassing of the traditional extradition processes, the mutual recognition of interim measures regarding seizure and the securing of evidence. confiscation, as well as final judgments, via the preparation of a European executive order.

c) Promotes judicial cooperation by means of the preparation of treaties specifically aimed at harmonising the legislations of Member States.
d) Establishes the fundamental criteria for accelerating the enforcement of extradition procedures already established in the treaties in force.

Correct answer: (b) - The Tampere Programme considers such objectives as essential elements for obtaining a minimum level of integration between the legal systems of the Member States, as a means of guaranteeing the creation of a single space of justice, where the essential conditions of security, freedom and justice are also guaranteed thanks to the movement of judicial decisions.

III

  The Hague Programme, in relation to the specific objective of mutual recognition,
a) makes, from the operational point of view of the programme objectives set out in the Tampere European Council, specific provision for the adoption of a series of framework decision aimed at the integration of the criminal justice systems of the Member States.
b) has imposed the introduction of the framework decision on the European arrest warrant and surrender procedures.
c) has set out the political and operational premises for the adoption of the framework decisions that have in recent years helped attain the principle of mutual recognition of judicial decisions in criminal matters (European arrest warrant, seizure of property and securing evidence, confiscation, mutual recognition of financial penalties, etc.).
d) has favoured the introduction of significant conventions aimed at implementing judicial cooperation between the Member States of the Union.

Correct Answer: (c) - The Hague Programme is a programme of a political nature aimed at achieving some specific objectives, including the improvement of the shared capacity of the Union and its Member States to safeguard fundamental rights, minimum procedural rights and access to justice in order to ensure the protection of persons who need it pursuant to the Geneva Convention on refugees and other international treaties, regulate the migratory flows and the control of the Union’s external borders, combat transnational organized crime and suppress the threat of terrorism, strengthen Europol and Eurojust and pursue the mutual recognition of judicial decisions and actions. 

IV
Integrated cooperation
a) is a particular instrument for facilitating cooperation introduced by the Convention on mutual assistance in criminal matters adopted by the Member States of the European Union on 29.5.2000.

b) is the operational means by which Eurojust authorises the actions of judicial cooperation between Member States.

c) is the term used to indicate that all conventional and operational measures that contribute to increase the reciprocal trust between the Member States, either via instruments specifically designed to develop judicial cooperation, or the creation of bodies devoted to achieving certain common objectives in the field of justice.

d) is the instrument by means of which the integration of the legislations of the Member States in relation to judicial cooperation is sought.

Correct answer: (c) - This is a conventional term coined by the doctrine in order to identify all those measures that, while not directly aimed at achieving specific mutual recognition objectives, contribute to increase the reciprocal trust between the Member States, either developing common  operational activities (for example, the joint investigation teams), creating bodies and networks of coordination in several relevant fields for the sector of justice and security (Europol, Eurojust, European Judicial Network etc.).

V

Pursuant to the provisions of Framework Decision 783 JHA of 6.10.2006, in order for a foreign confiscation order to be executed in a Member State of the Union
a) it must necessarily affect property that constitutes the proceeds of a crime.
b) it must necessarily be issued in criminal proceedings which respect the rules of a fair trial.
c) it must necessarily be issued in criminal proceedings, although it may affect, in cases of “extended confiscation” property that is not directly linked to the crime in question.

d) it must necessarily affect property that can be classed as the instrumentalities or proceeds of the crime, punishable with a term of imprisonment of at least one year.

Correct answer: (c) - Article 2.(a) of the Framework Decision envisages that the confiscation order must be issued in the course of “criminal proceedings”; nevertheless, in the cases of sentences for a crime committed in the context of a criminal organisation, or for other serious crimes, the confiscation may affect the property of the sentenced person, regardless of whether or not it constitutes the instrumentalities or proceeds of the crime for which he/she was tried (measure known as extended powers of confiscation).

VI
Pursuant to the provisions of Framework Decision 783 JHA of 6.10.2006, a foreign confiscation order can be executed in the territory of a Member State of the Union,
a) regardless of the dual criminality requirement and for any type of crime linked to the confiscation order.

b) only if the dual criminality requirement is fulfilled.
c) without fulfilling the dual criminality requirement; it is the executing Member State that decides on execution, a decision it takes at its discretion according to the general principles of its legal  system, if it considers that the crime in question is particularly serious. 
d) even if the dual criminality requirement is not fulfilled, for a series of serious crimes specifically listed in the framework decision, punishable with terms of imprisonment of maximum of at least three years; and in relation to the rest, the requested state may decide, at its discretion, whether or not to apply the dual criminality requirement.

Correct answer: (d) - This framework decision uses the same model adopted in the framework decision on the European arrest warrant and surrender procedures, specifically listing a series of particularly serious crimes for which the dual criminality requirement is waived, with the corresponding  lessening of national sovereignty in the movement of judicial decisions in criminal matters.

VII
Pursuant to the provisions of Framework Decision 783 JHA of 6.10.2006, in order for a foreign confiscation order to be executed in the territory of a Member State of the Union,
a) it must necessarily specify an individual piece of property
b) when it specifies  a specific piece of property, the states involved in the request may agree to transform the confiscation and have it directed at a sum of money corresponding to the value of the initial object of the confiscation.

c) it can never be directed at a sum of money.
d) it should not be directed a piece of property that, according to the legislation of the requested Member State, is not eligible for confiscation.

Correct answer: (b) - The framework decision envisages the flexible instrument of transformation of the confiscation of a piece of property into a corresponding value confiscation, when this particular form of confiscation is envisaged in the legislations of the states involved.

VIII

The decision on the exchange of information extracted from the criminal record:
a) envisages the creation of a centralised registry for all the Member States of the Union. 

b) replaces the treaties in force between the Member States in this regard and imposes the requirement that each Member State create a database with the sentences imposed on foreigners who are citizens of other Member States.

c) envisages that each Member State notifies the respective states of the sentences imposed on citizens of other Member States, as well as the right of each Member State to ask the other states of the Union for information extracted from criminal record. 

d) envisages that the information in the criminal record be exchanged via a simplified procedure managed with the intervention of Eurojust.

Correct answer: (c) – The decision, despite not abandoning the model of direct exchange of information between the judicial authorities involved, envisages that each Member State will create a central authority, responsible for notifying the respective governments of the sentences imposed on citizens of other Member States, as well as dealing with replying to requests for information to be extracted from its criminal record issued by other Member States via their central authorities.

IX  

Pursuant to the provisions of the proposal for a framework decision aimed at introducing an European evidence warrant, said decision
a) may affect above all the means of obtaining evidence and, once issued by the competent judicial authority in a Member State, must always be recognised by the requested state, which has to adopt all the necessary measures for its enforcement. 
b) may only affect the acquisition of objects, documents and data and must be recognised and enforced by the requested Member State, unless there is objective data leading it to believe that the decision has been issued for the purpose of prosecuting or punishing a person on account of his or her sex, racial or ethnic origin, religion, sexual orientation, nationality, language or political opinions.
c) must always be enforced in the requested state, regardless of the dual criminality requirement.
d) need not be enforced if it represents a violation of the ne bis in idem principle.
Correct answer: (b) – Pursuant to the proposal for a framework decision, the European evidence warrant  can only affect the acquisition of objects, documents and data, while for all other instruments (for example, interviews) the traditional conventional instruments of judicial cooperation would continue to apply. Moreover, it includes the non-discrimination clause, which rules out enforcement if the decision was issued for the listed purposes of discrimination. Answer c) is not exact because the dual criminality requirement applies when it is necessary to carry out a search or seizure and it is not one of the serious crimes indicated in the proposal for a framework decision, for which the dual criminality requirement is waived. Basically, answer d) is not exact, because the violation of the non bis in idem principle is only an optional ground for refusing enforcement.

X

According to the provisions of the Treaty of Lisbon, the “emergency brake”

a) is a procedure that authorises a Member State to take recourse to the European Council in order to terminate an ordinary legislative procedure passing a law or framework law that affects fundamental aspects of its national criminal justice system. 
b) is a procedure that a Member State can set in motion to block the effects of judicial decisions adopted by the authorities of other Member States that violate fundamental aspects of its own national sovereignty.
c) is a procedure that authorises a Member State to definitively block the adoption of a law or framework law that is considered harmful for its national interest. 
d) is a procedure that a Member State can trigger to sanction the behaviour of another Member State who refuses to recognise and execute a judicial decision or a request for cooperation from a judicial authority.

Correct answer: (a) – According to the “emergency brake” clause, envisaged in the Treaty of Lisbon, if a Member State considers that a draft bill or a framework law affects fundamental aspects of its national criminal justice system, it may take recourse to the European Council, where it will trigger a debate that must concluded within four months. Within that term, the European Council may resume the ordinary legislative procedure or ask the Commission or the states that exercised the legislative initiative to present a new project. If, within the following twelve months, the provision has not yet been adopted, a third of Member States may adopt it as enhanced cooperation.      

