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SUMMARY 
 

This theme has incidence on two important European Regulations of the 
civil and commercial area, one on maintenance obligations an the other on the 
European Enforcement Order for Uncontested Claims (EEO). Complementarilly, it 
deals with the proposal of European Regulation on successions. 

 
The indicated Regulations are a result of the guidance and route introduced 

by the approval of the Treaty of Amsterdam and the Presidency Conclusions of the 
Tampere European Council of 15 and 16 October 1999. Both seek to introduce 
swiftness, simplicity, economy of means and, above all, to contribute to the creation of 
an effective Common Area of Justice through the suppression of the exequatur and the 
direct intervention and communication of the actors involved in the cooperation process 
– generally courts and, in same cases, even mere authorities.  

 
The first contains  a mix of rules, bringing together provisions on 

jurisdiction, conflict of laws, recognition, enforceability, enforcement, legal aid and 
cooperation between Central Authorities.  

 
The EEO Regulation gives us, essentially, a system of certification of 

judgments and other documents on uncontested claims that generate an order that can 
be enforced in the Member States of the European Union without the need for a 
declaration of enforceability. 

 
The proposal stands on the perception of the existence of an enormous 

regulatory rarefaction in its domain, tries to answer to the legal uncertainty and 
hardness that emerge from the high complexity and strong unpredictability of the rules 
applicable to the cross-border successions and seeks to fight the considerable 
horizontal asymmetry and variety of the rules governing jurisdiction and the law 
applicable, trying to face and diminish the administrative difficulties on inheriting 
property in another Member State and to allow that people can plan their own 
succession. 

 
All these texts represent fundamental tools for the European legal 

professionals and, for this reason, its study reveals an enormous interest. 
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A. THE COUNCIL REGULATION (EC) No 4/2009 of 

18 December 2008 on jurisdiction, applicable law, 
recognition and enforcement of decisions and 
cooperation in matters relating to maintenance 
obligations 

 
I. GENERAL REFERENCES 
 
1. Background 
 
This Regulation emerges from the dynamics introduced by the  the approval of 

the «TREATY OF AMSTERDAM amending the Treaty of the European Union, the 
Treaties establishing the European Communities and certain related acts», signed on 2 
October 1997 and entered into force on 1 May 1999, especially from the underlying 
program of building an European Area of Justice through the mechanisms of 
integration of the «first pillar» and, in particular, from the legal regime of Articles 61, (c), 
and 65 (b) of the TREATY ESTABLISHING THE EUROPEAN COMMUNITY, . 

It also corresponds to the execution of the program imposed by the 
PRESIDENCY CONCLUSIONS OF THE TAMPERE EUROPEAN COUNCIL OF 15 
AND 16 OCTOBER 1999, namely the one related with the following task: «The 
European Council invites the Council, on the basis of proposals by the Commission, to 
establish (…) special common procedural rules for (…) maintenance claims». 

Its negotiation and approval was also aimed by the Council programme of 
measures for implementation of the principle of mutual recognition of decisions in civil 
and commercial matters adopted on 30 November 2000, in OJ C 12, 15.1.2001, p. 1, 
that considered advisable to create a Community instrument in matters relating to 
maintenance obligations and the Council and Commission Action Plan adopted by the 
Council the 2nd and 3rd June 2005, implementing THE HAGUE PROGRAMME: 
STRENGTHENING FREEDOM, SECURITY AND JUSTICE IN THE EUROPEAN 
UNION – OJ C 53, 3.3.2005 –, that invited the Commission to submit  «a draft 
instrument on the recognition and enforcement of decisions on maintenance, including 
precautionary measures and provisional enforcement» – page 13. 

 
2. Objectives 
The main objectives of this Regulation are: 
a) to promote the compatibility of the rules applicable in the Member States 

concerning the conflict of laws and jurisdiction in matters relating to maintenance 
obligations; 

b) to simplify and accelerate the settlement of cross-border disputes in these 
matters; 

c) to introduce the abolition of the exequatur procedure for maintenance claims, 
generating the automatic enforceability of the decisions in order to produce increased 
swiftness and simplicity of means. 
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3. Method 
The European Union legislator chose the legal structure «Regulation», in order to 

assure the simultaneous and homogeneous application of the new regime. 
To achieve his goals, he inscribed, in the referred text, a mix of rules, bringing 

together provisions on: a) jurisdiction; b) conflict of laws; c) recognition and 
enforceability; d) enforcement; e) legal aid and f) cooperation between Central 
Authorities. 

 
4. Object 
The text under analysis intends to cover all maintenance obligations «arising 

from a family relationship, parentage, marriage or affinity» – see n. 1 of art. 1.  
The concept of «maintenance obligation» doesn’t correspond to any internal 

definition. Instead, it has an European Union law dimension  and must be developed 
autonomously, under the light of the objectives that arise from the texts that imposed 
the building of an European Area of Justice and the creation of this regime, considering 
the spirit, architecture and rules of the Regulation. 

 
5. Forms 
In order to surpass the linguistic difficulties, to produce uniformity, simplicity and 

swiftness, it contains several forms that must be filled. 
 
6. Geographical incidence 
 
By virtue of the Protocol on the position of Denmark that stated that this Country 

would not take part in the adoption, by the Council, of proposed measures pursuant to 
Title III of the Treaty Establishing the European Community, this Regulation is only 
applicable in the other 26 Member States. 

 
 
II. JURISDICTION 
 
Articles 3, 4 and 5 contain the central rules to be used in the operation of choice 

of Court. Article 3 has the general provisions. Article 4 welcomes, under some 
demands that must be filled at the time of the pact, the relevance of written or reliable 
digital agreements on jurisdiction. Whenever the intervention of no other court is 
imposed by the provisions of the legal text under analyses and the defendant appears 
before a court of a Member State where he is claimed and doesn't contest its authority, 
this court shall have jurisdiction – Article 5. 

 
Where no court of a Member State or of a State party to the Lugano Convention 

has jurisdiction, then the subsidiary criteria of Article 6, standing on the common 
nationality of the parties, should be used. 

 
Where none of these rules can point out a solution in this domain, then it should 

be chosen, as a last resort, the «forum necessitatis» referred in Article 7. This rule 
allows the intervention of the court of any Member State with which the dispute has «a 
sufficient connection». It will be a task for the jurisprudence to fill this concept 
contained in number 2. 
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Facing a wrongful choice, a court with no jurisdiction can declare this fact by its 
own motion, without the need to wait for an application from the parties seeking the 
same effect.  

 
When the parallel course of proceedings involving the same cause of action and 

between the same parties occurs, it is the court first seised the one that has jurisdiction 
to solve the case. In these situations of «lis pendens», any other court shall stay its 
proceedings «until such time as the jurisdiction of the court first seised is established» 
– Article 12, n. 1. This procedural intervention is made without the need of an 
application from the parties. After the establishment of the court first seised, all other 
must decline their own jurisdiction. If the pending actions are only related, then the stay 
of theses proceedings is merely optional. 

 
The fact of a decision being given in a Member State or in a State bound to the 

HAGUE CONVENTION ON THE INTERNATIONAL RECOVERY OF CHILD 
SUPPORT AND OTHER FORMS OF FAMILY MAINTENANCE (concluded 23 
November 2007) where the creditor is habitually resident hinders the possibility of the 
debtor to bring proceedings to modify the decision or to have a new decision given in 
any other Member State («as long as the creditor remains habitually resident in the 
State in which the decision was given») – Article 8. 

 
Provisional and protective measures can be asked before a court of any Member 

State, without the bounds that emerge from the rules on jurisdiction.  
 
The notion of court 
 
As other regulations in this domain – see the n. 7 of Article 4 of the 

REGULATION (EC) No 805/2004 OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 21 April 2004 creating a European Enforcement Order for uncontested 
claims and the n. 3 of Article 5 of the REGULATION (EC) No 1896/2006 OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL of 12 December 2006 creating a 
European order for payment procedure – here, the notion of «court» is not technically 
rigorous since it points out bodies that are not independent judicial authorities. It's only 
demanded that the right of all parties to be heard is granted and that these bodies are 
impartial and their decisions have a similar force and effect as judicial decisions and 
may be made the subject of an appeal or review by a judicial authority. 

 
 
III. APPLICABLE LAW 
 
Both the above indicated Hague Convention and the PROTOCOL ON THE LAW 

APPLICABLE TO MAINTENANCE OBLIGATIONS of the same date must be taken into 
account when interpreting this Regulation.  

In the domain of the choice of law, this need of joint interpretation is flagrant 
since Article 15 expressly establishes that «The law applicable to maintenance 
obligations shall be determined in accordance with the Hague Protocol of 23 November 
2007». 

This international document consecrates, as a general rule,  the applicability of 
the law of State of the residence of the creditor. It also contains special rules on 
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applicable law – Articles 4, 5 and 6 – and  allows, in the situation indicated in Article 7, 
the designation, by agreement, of the law applicable for the purpose of a particular 
proceeding. 

This Protocol permits the refusal of the application of the law determined under 
its criteria, in the situations where and in the extent that this application generates 
effects manifestly (that is, «clearly»)  contrary to the public policy. 

 
 
IV. RECOGNITION AND ENFORCEMENT 
 
The Regulation gives continuity to the path introduced after the Amsterdam 

Treaty and first materialised in the «COUNCIL REGULATION (EC) No 2201/2003 of 27 
November 2003 concerning jurisdiction and the recognition and enforcement of 
judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation (EC) No 1347/2000» in the direction of the absolute suppression of the 
exequatur in the European judicial cooperation in civil and commercial matters (that is, 
the abolition of the need for a declaration of enforceability), thus establishing a principle 
of free circulation of decisions and of confidence between judicial systems.  

In the domain of the European maintenance obligations, the suppression of the 
special procedure being required for the recognition reaches all decisions given in a 
Member State bound by the 2007 Hague Protocol – Article 17 – which potentially 
enlarges the geographical incidence of such suppression. 

Consequently, to get an enforceable order, the creditor just needs to provide to 
the competent enforcement authorities of the enforcement State the documents 
referred in Article 20. 

The enforceability immediately emerging from such suppression carries with it 
the «power to proceed to any protective measures which exist under the law of the 
Member State of enforcement» – Article 18. 

If the decision is given in a Member State not bound by the 2007 Hague 
Protocol, there is no suppression of exequatur and, previously to the enforcement, an 
application for a declaration of enforceability must be submited to the court or 
competent authority indicated in the  communications to the Commission mentioned in 
Article 71, under the procedure referred in Article 28. Even a a public body can present 
his application – Article 64, n. 1. No other special procedure can be required and the 
decision shall be declared enforceable without any review to its substance. The 
decision on this application may be appealed against by either party. The recognition 
can only be refused under the conditions pointed out in Article 24, on the grounds of  
manifest contrariety to public policy, default of appearance and irreconcilability with 
another. 

No charge, duty or fee may be levied in the Member State of enforcement for the 
issue of a declaration of enforceability – Article 38. The decision can be declared 
provisionally enforceable by the court of origin, notwithstanding any appeal – Article 39. 

The staying of proceedings is admitted under the conditions pointed out in Article 
35. The local jurisdiction competent to deal with this application shall be determined 
«by reference to the place of habitual residence of the party against whom enforcement 
is sought, or to the place of enforcement» – Article 27, n. 2.  

The provisions of the Regulation are applicable, as necessary, to court 
settlements and authentic instruments and these shall be recognised «in another 
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Member State and be enforceable there in the same way as decisions» – Article 48, n. 
1. 

 
 
V. LEGAL AID 
 
Articles 44 to 47, 51, n. 2 (a), 57, n. 5, 67 and 99, n. 3 (b) have the common goal 

of granting effective access to justice, imposing to all Member States the provision of 
legal aid in accordance with its rules. Its notion comprehends «the assistance 
necessary to enable parties to know and assert their rights and to ensure that their 
applications, lodged through the Central Authorities or directly with the competent 
authorities» – Article 45. 

 
 
VI. THE CENTRAL AUTHORITIES 
 
The Regulation uses the intervention of the obligatorily appointed Central 

Authorities and the cooperation, permanent communication and regular meetings 
between them to improve its functioning. The applications referred in Article 56 can be 
made through these authorities, under the linguistic demands of Article 59, in 
alternative to the direct presentation before the authorities with competence to decide. 

 
 
VII. RELATIONS WITH OTHER COMMUNITY INSTRUMENTS 
 
This text replaces the provisions of Regulation (EC) No 44/2001 and Regulation 

(EC) No 805/2004 in matters relating to maintenance obligations («except with regard 
to European Enforcement Orders on maintenance obligations issued in a Member 
State not bound by the 2007 Hague Protocol» – Article 68, n. 2. 

 
 
B. THE REGULATION (EC) No 805/2004 OF THE 

EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 
April 2004 creating a European Enforcement Order for 
uncontested claims 

 
I. GENERAL RULES 
 
1. Background 
 
The «REGULATION (EC) No 805/2004 OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL of 21 April 2004 creating a European Enforcement Order for 
uncontested claims» (EEO) represents a precursor and steady step in the direction of 
the complete suppression of the internal recognition procedures applicable to the 
foreign judgments in Europe. 
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It only became possible with the approval of the «TREATY OF AMSTERDAM» 
and, in particular, with the legal regime of Articles 61, c), and 65 (a) of the TREATY 
ESTABLISHING THE EUROPEAN COMMUNITY.  

 
The EEO is a materialization of the new goals imposed by the PRESIDENCY 

CONCLUSIONS OF THE TAMPERE EUROPEAN COUNCIL OF 15 AND 16 
OCTOBER 1999, that considered a program of enhanced mutual recognition of judicial 
decisions and judgments as the «cornerstone of judicial co-operation in both civil and 
criminal matters within the Union» and as a fundamental tool for the protection of 
individual rights and the construction of an effective European Area of Justice.  Among 
these conclusions there was a firm demand to the Commission to establish «special 
common procedural rules (...) on uncontested claims». 

This direction was also pointed out by the referred Council programme of 
measures for implementation of the principle of mutual recognition of decisions in civil 
and commercial matters adopted on 30 November 2000. 

Before it, only the COUNCIL REGULATION (EC) No 2201/2003 had introduced 
a localised suppression of the exequatur – in the domains of rights of access and 
return of the child. 

 
2. Objectives 
 
The main objectives of the EEO are: 
a) To contribute to the progressive abolition of the exequatur, thus suppressing 

the «intermediate proceedings» needed «to be brought in the Member State of 
enforcement prior to recognition and enforcement», – Article 1; 

b) To accelerate and simplify the enforcement of cross-border judgments, court 
settlements and authentic instruments on uncontested claims; 

c) To reduce the normally aggravated costs inherent to the enforcement of 
foreign judicial and official documents. 

 
3. Method 
 
To reach these goals, the European Union legislator chose the «shape» 

«Regulation», thus avoiding the need of the slow and unlike process of transposition of 
rules into national law. 

Seeking to ensure the horizontal acceptance of patterns considered to be 
essential and indispensable to assure, he also chose the imposition of minimum 
standards whose disrespect would block the access to the mechanism. 

Indirectly, it can be expected that the duty to adapt the national legislation to the 
minimum procedural standards can lead to the levelling and unifying of the internal 
legislative procedures. 

The use of the EEO is not obligatory. So, the creditor still can use the  system of 
recognition and enforcement under Regulation (EC) No 44/2001 or other Community 
instruments. 

The EEO Regulation creates a system of certification of internal decisions and 
documents that can circulate as enforcement orders all over Europe without any need 
of obtaining a previous declaration of enforceability in the State of the enforcement. 

The enforceable document is produced in the Member State A (upon application 
at any time to the court of origin), certificated there as EEO by the competent authority 
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and, after it, freely enforced, without the need of exequatur, in the EU States B, C, D…, 
under their internal procedural rules. 

 
4. Geographical incidence. 
 
Like with the former one, Denmark has not taken part in the adoption of this legal 

text and, consequently, is not bound by it or subject to its application. 
 
5. Entry into force 
 
The Regulation is applicable since the 21 October 2005 – Article 33. 
 
6. Scope 
 
The  REGULATION (EC) No 805/2004 is only applicable in civil and commercial 

matters. 
This notion has no relation with the nature of the court or tribunal and 

corresponds to an autonomous European law meaning. It has been progressively build 
up by the case-law of the Court of Justice of the European Union – e.g. «LTU 
Lufttransportunternehmen GmbH & Co. KG vs. Eurocontrol», 14 October 1976, Case 
29/76; «Netherlands State vs. Reinhold Rüffer», 16  December 1980, Case n.º 814/79; 
«Volker Sonntag vs. Hans Waidmann and other», 21 April 1993, Case C-172/91; 
«Gemeente Steenbergen vs. Luc Baten», 14 November 2002, Case C-271/00;  
«Préservatrice Foncière Tiard SA vs. Staat der Nederlanden», 15 May 2003, Case C-
266/01, and «Irini Lechouritou and Others vs. Dimosio tis Omospondiakis Dimokratias 
tis Germanias», 15 February 2007, Case C-292/05.  

Revenue, «customs or administrative matters or the liability of the State for acts 
and omissions in the exercise of State authority ('acta iure imperii')», «the status or 
legal capacity of natural persons, rights in property arising out of a matrimonial 
relationship, wills and succession», «bankruptcy, proceedings relating to the winding-
up of insolvent companies or other legal persons, judicial arrangements, compositions 
and analogous proceedings», «social security» and «arbitration» are excluded from the 
bounds of the EEO Regulation – Article 2, n. 1 and 2. 

 
7. Claims 
 
Only a «specific sum of money that has fallen due» can be claimed under the 

Regulation – vd. Article 4, n. 2. 
There are no limits to the dimension of the claims that can be at the origin of the 

EEO.  
Just uncontested claims can generate an EEO. 
A claim is uncontested, for the purposes of the Regulation, when: 
a) there is an express agreement to the credit by admission or by settlement 

approved by a court or concluded before it in the course of the proceedings – Article 3, 
1, (a); 

b) the debtor has never objected to it, «in compliance with the relevant procedural 
requirements under the law of the Member State of origin, in the course of the court 
proceedings» – Article 3, 1, (b); 
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c) «the debtor has not appeared or been represented at a court hearing 
regarding that claim after having initially objected to the claim in the course of the court 
proceedings» – Article 3, 1, (c); or 

d) the debtor has expressly agreed to it in an authentic instrument – Article 3, 1, 
(d). 

 
8. Court decisions and documents that can be certified as EEO 
 
Can be certified as EEO: 
a) Judgments – Articles 12 to 23; 
b) Decisions delivered following challenges to judgments (that don't raised 

objections to the existence of the credit) – Articles 12 to 23 and, especially, 12, n. 2; 
c) Court settlements – Article 24; 
d) Authentic instruments – Article 25. 
As previously said, only court decisions and documents with incidence on 

uncontested claims can be enforceable under the Regulation. 
 
9. Forms 
 
Also in this Regulation, the need to surpass the linguistic barriers, to generate 

similar ans easier interventions and quickness, imposed the adoption of several forms. 
 
10. Information communicated by the Member States 
 
To have a full notion of the regime of the EEO, it is fundamental to consult the 

Information communicated by the Member States on procedures for rectification and 
withdrawal, procedures for review, accepted languages and authorities designated for 
the purpose of certifying authentic instruments. This information and other elements 
fundamental for the use of the Regulation can be reached in the Internet on the site of 
the «European Judicial Atlas in Civil Matters». 

 
II. JUDGMENTS AND DECISIONS DELIVERED 

FOLLOWING CHALLENGES TO JUDGMENTS 
 
1. Judgments enforceable as EEO 
 
Are enforceable as EEO the judgments: 
1. On uncontested claims; 
2. Delivered in a Member State; 
3. Enforceable in the Member State where it was delivered;  
4. Not conflicting with the «rules on jurisdiction as laid down in sections 3 and 6 of 

Chapter II of Regulation (EC) No 44/2001» – Article 6, n. 1, (b); 
5. Generated by court proceedings that meet the minimum standards required by 

the Regulation; 
6. Given in the Member State of the debtor's domicile [this demand functions only 

if the decision has incidence on «a contract concluded by» a «consumer, for a purpose 
which can be regarded as being outside his trade or profession» and  the debtor is the 
referred consumer) – Article 6, n. 2, (d)]. 
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2. Minimum standards 
 
The imposition of these standards aims to assure the full respect for the rights of 

defence of the debtor and that the claim is really uncontested, seeking to ensure the 
effective transmission of knowledge and the real understanding of the procedural 
message, especially about the steps necessary to contest the claim, allowing the 
complete use of the time delays available for the exercise of  rights. 

The control for the observance of these demands is made by the authority 
competent for the certification as EEO of the State where the judgment was delivered. 
There is no scrutiny of these demands in the Member State in which enforcement is 
sought. 

The mentioned standards require that the service of documents is made with 
proof of receipt by the debtor (Article 13) or without proof of receipt by the debtor but in 
conditions to allow the presumption that he had effective access to the documents 
served and to the information communicated (Article 14) or on the debtor's 
representative (Article 15). 

 
3. Cure of non-compliance with minimum standards   
 
When the rules contained in Articles 13 to 17 are not respected, there is still a 

chance of issuing an EEO if this non-compliance is cured through the mechanisms 
referred in Article 18. The cure stands on the secure knowledge that the defendant 
had, at least, the judgment served on him and that he had total conditions to challenge 
it, or that he personally received the document to be served in sufficient time to arrange 
for his defence. 

 
4. Minimum standards for review in exceptional cases 
 
The  Member State in which the judicial decision has been given can only certify 

a judgment as European Enforcement Order if there are, in its internal law, rules that 
allow the debtor to apply for a review, in the conditions referred in Article 19. 

 
5. Enforcement procedure 
 
Due to the complete suppression of the exequatur, a judgment certified as EEO 

is enforced «under the same conditions as a judgment handed down in the Member 
State of enforcement» – Article 20, n. 1. 

The enforcement procedures are «governed by the law of the Member State of 
enforcement» – ibidem – except in the small area directly covered by the Regulation. 

In the enforcement procedure, no security, bond or deposit can be required of a 
party on the ground «that he is a foreign national or that he is not domiciled or resident 
in the Member State of enforcement» – n. 3. 

 
6. Refusal of enforcement 
 
The enforcement of the EEO can only be refused by the competent court in the 

Member State of enforcement if the judgment certified is «irreconcilable with an earlier» 
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judgment «given in any Member State or in a third country», under the conditions 
indicated in Article 21. 

 
7. Stay or limitation of enforcement 
 
Only where the debtor has challenged a judgment certified as EEO (here 

included the application for review) or applied for the rectification or withdrawal of it, the 
competent court or authority in the Member State of enforcement may limit the 
enforcement proceedings to protective measures, make enforcement conditional or 
stay the referred enforcement proceedings (in this case, exclusively under exceptional 
circumstances) – Article 23. In these situations, a certificate indicating the lack or 
limitation of enforceability shall be issued (upon application, at any time, to the court of 
origin). 

 
 
III. COURT SETTLEMENTS AND AUTHENTIC 

INSTRUMENTS 
 
The referred rules are applicable, as possible – see Articles 24, n. 3 and 25, n. 3 

–, to the settlements concerning a claim «approved by a court or concluded before a 
court in the course of proceedings and (...) enforceable in the Member State in which it 
was approved or concluded» – Article 24 – and to the authentic instruments – Article 
25. The minimum standards are not demanded in relation to it, since the debtor has 
direct intervention in its formation. 

 
 
C. THE «PROPOSAL FOR A REGULATION OF THE 

EUROPEAN PARLIAMENT AND OF THE COUNCIL ON 
JURISDICTION, APPLICABLE LAW, RECOGNITION 
AND ENFORCEMENT OF DECISIONS AND AUTHENTIC 
INSTRUMENTS IN MATTERS OF SUCCESSION AND 
THE CREATION OF A EUROPEAN CERTIFICATE OF 
SUCCESSION» – Brussels, 14.10.2009 COM(2009)154 
final 2009/0157 (COD) C7-0236/09 

 
I. GENERALITIES 
 

1. Origins 
 

This proposal has the same motivation of the previously analysed Regulations. 
Referring its origins, it makes express mention to the 1998 Vienna Action Plan – OJ C 
19, 23.1.1999 – and to the Hague Programme – Presidency conclusions, Brussels 
European Council, 4 and 5 November 2004. Its creation stands on the perception of 
the existence of an enormous regulatory rarefaction in this domain, since, as affirmed, 
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«The numerous instruments which have already been adopted on this basis, in 
particular Regulation (EC) No 44/2001, exclude succession from their scope». It also 
represents an essay to answer to the legal uncertainty and hardness that emerge from 
the high complexity and strong unpredictability of the rules applicable to the cross-
border successions and to fight the considerable horizontal asymmetry and variety of 
the rules governing jurisdiction and the law applicable. It also tries to face and diminish 
the administrative difficulties on inheriting property in another Member State and to 
allow that people can plan their own succession.  

 
2. Objectives 
 

The central underlying goals are, as always, to provide easier access to justice 
and to support economic activity in a Common area of Justice.  

The specific objectives of the Proposal are: a) to guarantee the rights of the heirs, 
the legatees and other interested parties (exempli gratia, creditors of the heritage or 
legacy); b) to simplify, create swiftness and reduce expenses; c) to increase legal 
certainty by guaranteeing the previsibility and solidity of the rules applicable; d) to offer 
more flexibility in the choice of the law applicable to the succession.   

 
3. Object  
 

Only cross-border successions – with the sense of all forms of transfer of 
property as a result of death – are comprehended in its incidence. 

The Regulation proposed shall apply to successions to the estates of deceased 
persons but not to revenue, customs or administrative matters nor to the subjects 
indicated under Article 1, n. 3. 

 
4. Geographical incidence 
 

Again, Denmark is not taking part in the building and adoption of this Regulation 
and will not be bound by it or subject to its application. 

 
 
II. LAW APLICABLE 
 
This text aims to establish the deceased's habitual place of residence as the 

single criterion for determining both the jurisdiction of the authorities and the law 
applicable, thus allowing people living abroad to opt to have the rules of their country of 
nationality applied in all to their succession and reducing the risk off issuing 
contradictory internal decisions – Article 17. The law determined «shall govern the 
succession as a whole, from its opening to the final transfer of the inheritance to the 
beneficiaries» – Article 19. This law shall apply even if it is not the law of a Member 
State – Article 25. Its application can only be refused if it is incompatible «with the 
public policy of the forum» which has no coincidence with mere divergence of clauses  
– Article 27. 
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III. JURISDICTION 
 
The referred proposal gives competence to the authority of the country of habitual 

residence for settling the succession as a general principle of jurisdiction, also allowing 
the intervention of the competent authority of the country of nationality, if better placed 
to hear the case – consecrating the principle of «forum non conveniens» activated at 
the request of one of the parties. It also contains a residual criteria reserved to be 
applied where the habitual residence of the deceased at the time of death is not 
located in a Member State – Article 6 – and rules that point out the jurisdiction of the 
court of the place in which the property is located or competent to examine the 
counterclaim. 

In order to avoid the deliverance of contradictory decisions and the shake of 
credibility and confidence on the system, Article 13 contains rules on lis pendens that, 
as occurs in other Regulations of this area, attribute jurisdiction to the court first seised, 
imposing that any court other than this stay its proceedings «until such time as the 
jurisdiction of the court first seised is established» and that, after this establishment, 
any court other than this decline jurisdiction in favour of the first one. Where related 
actions – that is, where there is expedient to hear and determine together – are 
pending before courts of different Member States, «any court other than the court first 
seised may stay its proceedings» – Article 14, n.1. 

Also as in other regulations of the judicial cooperation in civil and commercial 
matters, a court of any other Member State has jurisdiction to evaluate and decide 
applications asking for provisional and protective measures available under its law, 
even if the Regulation proposed determines that the courts of another Member State  
«have jurisdiction as to the substance of the matter» – Article 15.  

 
 
IV. RECOGNITION AND ENFORCEABILITY 
 
The Regulation under creation abandons the promising route of the suppression 

of exequatur and just sets up full mutual recognition of decisions and authentic acts in 
succession matters; the last ones will «enjoy the same full and complete evidentiary 
effect in respect of the contents of the recorded instruments and the facts contained 
therein as that of national authentic instruments or on the  same basis as in their 
country of origin, a presumption of authenticity, and an enforceable nature within the 
limits set by this Regulation» – point 4.7. 

Here, the interested party «who raises the recognition of a decision as the 
principal issue in a dispute» must apply for that decision to be recognised –  Article 29. 
This application is not need when the question of recognition has an incidental nature. 
In this situation, the court where the incidental question is raised has jurisdiction over 
that matter. A decision shall not be recognised only on the grounds of non-recognition 
indicated in Article 30. It's never allowed the review of a decision as to its substance. 

In cases of ordinary appeal «A court of a Member State in which recognition is 
sought of a decision given in another Member State may stay the proceedings» – 
Article 32. 

To the enforceability of decisions are applicable Articles 38 to 56 and 58 of  
Regulation (EC) No 44/2001. 
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V. THE «EUROPEAN CERTIFICATE OF SUCCESSION» 
 
With the swiftness in mind, it also introduces an «European Certificate of 

Succession» to be issued under an uniform model. Even not replacing existing 
certificates in certain Member States, this document has the virtuality of  enabling a 
person to prove his capacity as heir or his powers as administrator or executor of a 
succession without further formalities, i.e., to show his capacity easily throughout the 
EU, which can produce quickness, simplicity and economy of means. 
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LINKS 
 

COUNCIL REGULATION (EC) No 4/2009 of 18 December 2008 on 
jurisdiction, applicable law, recognition and enforcement of decisions and cooperation 
in matters relating to maintenance obligations – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079: EN:PDF  

 
REGULATION (EC) No 805/2004 OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL of 21 April 2004 creating a European Enforcement Order for 
uncontested claims 
http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:143:0015:0039:EN:PDF  
 

PROPOSAL FOR A REGULATION OF THE EUROPEAN PARLIAMENT 
AND OF THE COUNCIL ON JURISDICTION, APPLICABLE LAW, RECOGNITION 
AND ENFORCEMENT OF DECISIONS AND AUTHENTIC INSTRUMENTS IN 
MATTERS OF SUCCESSION AND THE CREATION OF A EUROPEAN 
CERTIFICATE OF SUCCESSION» – Brussels, 14.10.2009 COM(2009)154 final 
2009/0157 (COD) C7-0236/09   
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com(2009)
0154_/com_com(2009)0154_en.pdf  

 
TREATY OF AMSTERDAM amending the Treaty of the European Union, 

the Treaties establishing the European Communities and certain related acts – 
http://www.europarl.europa.eu/topics/treaty/pdf/amst-en.pdf  

 
TREATY ESTABLISHING THE EUROPEAN COMMUNITY – http://eur-

lex.europa.eu/en/treaties/dat/12002E/pdf/12002E_EN.pdf  
PRESIDENCY CONCLUSIONS OF THE TAMPERE EUROPEAN 

COUNCIL OF 15 AND 16 OCTOBER 1999 – 
http://www.europarl.europa.eu/summits/tam_en.htm  

 
Council programme of measures for implementation of the principle of 

mutual recognition of decisions in civil and commercial matters adopted on 30 
November 2000, in OJ C 12, 15.1.2001, p. 1 – www.aaa.comhttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:012:0001:0009: EN:PDF  

 
THE HAGUE PROGRAMME: STRENGTHENING FREEDOM, SECURITY 

AND JUSTICE IN THE EUROPEAN UNION – OJ C 53, 3.3.2005 – 
www.aaa.comhttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2005:053: 
0001:0014:EN:PDF  

(concluded 23 
November http://www.hcch.net/upload/conventions/txt38en.pdf

 
HAGUE CONVENTION ON THE INTERNATIONAL RECOVERY OF 

CHILD SUPPORT AND OTHER FORMS OF FAMILY MAINTENANCE 
2007) –   
 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:143
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:143
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:143:0015:0039
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:143:0015:0039:EN:PDF
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com(2009)0154_/com_com(2009)0154_en.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com(2009)0154_/com_com(2009)0154_en.pdf
http://www.europarl.europa.eu/topics/treaty/pdf/amst-en.pdf
http://eur-lex.europa.eu/en/treaties/dat/12002E/pdf/12002E_EN.pdf
http://eur-lex.europa.eu/en/treaties/dat/12002E/pdf/12002E_EN.pdf
http://www.europarl.europa.eu/summits/tam_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:012:0001:0009
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:012:0001:0009
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:012:0001:0009:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2005:053
http://www.hcch.net/upload/conventions/txt38en.pdf
http://www.hcch.net/upload/conventions/txt38en.pdf
http://www.hcch.net/upload/conventions/txt38en.pdf
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ROTOCOL ON THE LAW APPLICABLE TO MAINTENANCE 
OBLIGATIO

P
NS – http://www.hcch.net/upload/conventions/txt39en.pdf  
 
COUNCIL REGULATION (EC) No 2201/2003 of 27 November 2003 

concerning jurisdiction and the recognition and enforcement of judgments in 
matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000» – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:338:0001:0029:EN:PDF  

 
REGULATION (EC) No 1896/2006 OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL of 12 December 2006 – http://eur- 
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:399:0001:0032: EN:PDF  

 

and the recognition and enforcement of judgments in civil and commercial matte
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction 

rs – 
http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:EN:PDF  

 
European Judicial Atlas in Civil Matters» – in 

http://ec.europa.eu/justice_home/judicialatlascivil/  
 
1998 Vienna Action Plan – OJ C 19, 23.1.1999 – http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF  
Hague Programme – Presidency conclusions, Brussels European Council, 

4 and 5 November 2004 – 
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/82534.pdf  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:338:0001:0029:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:399:0001:0032
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:399:0001:0032
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:399:0001:0032
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:EN:PDF
http://ec.europa.eu/justice_home/judicialatlascivil/
http://ec.europa.eu/justice_home/judicialatlascivil/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/82534.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/82534.pdf
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JURISPRUDENCE 
 
 

«LTU Lufttransportunternehmen GmbH & Co. KG vs. Eurocontrol», 14 
October 1976, Case 29/76 – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61976J0029:EN:HTML  

 
«Netherlands State vs. Reinhold Rüffer», 16  December 1980, Case n.º 

814/79 – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61979CJ0814:EN:PDF  

 
«Volker Sonntag vs. Hans Waidmann and other», 21 April 1993, Case C-

172/91 – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0172:EN:HTML  

 
«Gemeente Steenbergen vs. Luc Baten», 14 November 2002, Case C-

271/00 –  http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62000J0271:EN:HTML   

 
«Préservatrice Foncière Tiard SA vs. Staat der Nederlanden», 15 May 

2003, Case C-266/01 – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001J0266:EN:HTML  

 
«Irini Lechouritou and Others vs. Dimosio tis Omospondiakis Dimokratias 

tis Germanias», 15 February 2007, Case C-292/05 –  http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0292:EN:HTML  
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