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2. INTRODUCTION: Origin and development of Private Enforcement of 
Competition Law in Spain:  

 
(a) Tradition of public enforcement of competition law in Spain 
 
o For a long time, the enforcement of competition law in Spain was strictly public: 

The LCD 1989 was an administrative law applied by administrative bodies whose 
rulings were liable to be appealed in the contentious-administrative courts.  
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o Although civil courts have always been competent in non-contractual civil 

liability cases, former legislation – Article  13.2 of LCD 19891– as well as 
several judgements  – STS CAMPSA case2 of 30 December 1993- have made 
private enforcement difficult in Spain by restricting claims for damages 
arising from antitrust liability which, in the end, is the best incentive for 
considering private actions. 

 
o Thus, the enforcement of national and Community competition rules were 

closed to Spain's courts and action for the compensation of losses and 
damages sustained were restricted (or made a financial and temporal 
impossibility). No wonder, then, that the private enforcement of competition 
rules in Spain was practically non-existent. 
 

o Actually, court intervention was limited to: 
 

(i) Reviewing the decisions of competition bodies in contentious-administrative 
courts; and 
(ii) Compensation for losses and damages by virtue of prior and final 
declarations made by the same bodies. More than 10 years could pass if the 
case reached the Supreme Court as a last resort. Examples: Antena 3-LNFP 
case (Judgement of June 2005 in the Court of First Instance No 4 in Madrid3); 
and the Azucarera (ACOR) Case (TDC decision of 1999 and Provincial Court of 
Valladolid ruling of October 2009 granting 1.1 million euros of damages). 
Compensation was also obtained under the Unfair Competition Act (in the 
Eléctrica Curos, S.A. v Hidroeléctrica de l'Emporda, S.A. case, for instance 
(Provincial Court of Girona ruling of 16/4/2002): claim based on Law 16/1989 on 
the Protection of Competition and the Unfair Competition Act. 

 
o Nonetheless, the success of the private enforcement of Competition law in the 

United States, a pioneer in the enforcement of antitrust law (despite some 

                                                           
1
 Specifically, Article 13.2 LDC 1989 requires an administrative and/or judicial final ruling declared by the 

Court for the Protection of Competition (TDC) to claim damages arising from unlawful practices 

recognised and declared by the Court. 

2
 The Supreme Court in the CAMPSA case stated, on the one part, that it was not competent to enforce 

Articles 101 and 102 (then 85 and 86 of the Treaty) "primarily". On the other hand, it stated that only the 

State Administration – and within it, the TDC – was competent to enforce Articles 101 and 102 TFEU. The 

CAMPSA doctrine was reproduced in the Supreme Court rulings of 4 and 30 November 1999, in the UIP 

and Nissan cases. 

3
  Compensation of 25.5 million euros to Antena 3 for abuse of dominance by the National Professional 

Football League (LNFP). Fifteen years passed from the day the complaint was presented in the Protection of 

Competition Service to the day a civil court granted compensation. Finally, the Provincial Court in Madrid 

annulled the ruling for lack of sufficient evidence of the damage sustained. 
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excesses), has always underlaid European authorities' interest in promoting 
private actions for damage arising from a breach of competition rules. 

 
(b) Milestones at the start of the private enforcement of Competition Law in 

Spain 
 
o It was towards the end of the nineties and beginning of 2000 when the 

discussion on the benefits of the private enforcement of competition rules and 
the need to promote it began to gain momentum.  
 

o We can point to several milestones in Spain and the rest of the EU: 
 

 Supreme Court rulings in the DISA (2 June 2000)4, Mercedes Benz (2 
March 2001) and Petronor (15 March 2001) cases, which corrected the 
Supreme Court's erroneous doctrine in the CAMPSA case, thereby 
confirming the competence of Spanish civil courts to hear cases related 
to the civil effects of infringements of competition rules nullity of 
contract, by recognising: (1) direct enforcement of community rules; 
and (2) apply the principle of interpretation in accordance with the 
national law on the protection of competition. 
 

 The ECJ ruling in the Courage v Crehan case (of 20 September 2001), 
strengthened private enforcement of Community rules. It recognised the 
legitimacy of lodging claims for damages in civil courts, even by 
individuals who were forced to enter into a contract that was contrary 
to competition rules. Courage also recalled that "The full effectiveness of 
Article 85 of the Treaty and, in particular, the practical effect of the 
prohibition laid down would be put at risk if it were not open to any individual 
to claim damages for loss caused to him by a contract or by conduct liable 
to restrict or distort competition".  

 
 The ECJ ruling in the Manfredi case (13 July 2006), which confirmed the 

entitlement of any individual, including indirect purchasers, to claim for 
damages arising from a breach of Community competition rules under the 
procedural rules of the Member States. The ruling also recognised that 
loss of profit constituted damage. 

 

                                                           
4
 Specifically, in the DISA case, the Supreme Court confirmed that: "on the contrary, the Commission 

does not have exclusive competence to enforce paragraph 1 of Article 85 and Article 86. In this 

respect, the Commission shares its competence in the enforcement of these precepts with the national 

courts. As said Court of Justice established in the ruling of 30 January 1974, BRT (127/1973, Appeal 

page 51), paragraph 1 of Article 85 and Article 86 have direct effects on the relationships between 

individuals and generate rights in their favour that the national courts should safeguard". 
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 However, the most important milestone for the private enforcement of 
competition rules in Spain was the adoption and entry into force of 
Regulation 1/2003:  

 
 It empowered any competent authority, whether administrative or 

judicial, to apply claims based on Articles 101 and 102 of the Treaty 
(Art. 6 of Regulation 1/2003);  
 

 It codified the principle of uniform enforcement (Art. 16 of 
Regulation 1/2003), by which courts must not rule on decisions 
running counter to a decision already adopted by the Commission, 
and avoid giving decisions which would conflict with a decision 
contemplated by the Commission in proceedings it has initiated (it 
promotes the stay of proceedings). 

 
 It also introduced measures for coordination between competition 

authorities and the courts, when Articles 101 and 102 of the Treaty 
apply (Art. 15 of Regulation 1/2003); send information and copies of 
rulings and interventions of amicus curiae. The latter are alluded to 
more extensively later. 

 
 Shortly after Regulation 1/2003 was adopted, a Communication was 

drafted in 2004 on cooperation between the Commission and the national 
courts for the enforcement of Articles 81 and 82 of the Treaty, which 
replaced the Communication of 1993. It contains specific provisions on the 
functioning of the amicus curiae mechanism.  
 

 The adoption of Regulation 1/2003 brought about an amendment of the 
Spanish Organic Law of the Judiciary to give the newly created 
Commercial Courts competence to try civil cases based on Articles 101 
and 102 of the Treaty. Since then, several issues have arisen. Examples: 
Controversies between petrol stations and fuel distributors (assuming 
and rejecting the competition authority's doctrine). Other cases: 
telecommunications (Conduit v Telefónica)5, TV (Euskaltel v Sogecable). 

 
 Since then, several Community initiatives have been put in place to promote 

private enforcement. However, no definitive text has been adopted to date 
[Green Book (2005), the White Paper (2008) and, more recently, a public 
survey on the draft guideline project: Calculation of the damage in 
losses and damage actions for breaches of articles 101 and 102 
(2011). 

                                                           
5
 Comment: Conduit should not really be considered a case of direct enforcement of Community 

competition rules, since the claim was lodged under Art. 15.2 of the Unfair Competition Act. 
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(c) The reforms introduced by the LDC 2007: The reality of private enforcement 

 
o The adoption of the new LDC 15/2007 is a watershed in Spain with regards to 

the Private Enforcement of Competition Law. 
 

o The LDC introduces certain legislative amendments to facilitate (or even make 
possible) private enforcement in Spain: 

 
 Art. 16: Cooperation with the courts:  

 
 The CNC and the AC of the autonomous communities introduce the 

figure of amicus curiae, in a manner similar to Regulation 1/2003, but 
with regards to Spain's national competition laws. 
 

 Notification of proceedings to give leave to proceed and of 
rulings in order to facilitate coordination between courts and the CNC, 
as well as the possibility of taking part as amicus curiae. 

 
 Second additional provision: amendment of Law 1/2000, on Civil 

Procedure 
 

o amendment of the Law on Civil Procedure: 
 

 Introduction of a new Art. 15bis (amicus curiae, with special reference 
to the protection of applications for leniency) and modifies six articles: 
Art.  212, 404 and 461 – sending of rulings to the CNC, acceptance 
of claims and appeals to higher courts, respectively, in procedures 
to enforce EU and national competition rules –; Art. 249 – decision of 
claims in an ordinary trial in application of EU and national 
competition rules –; Arts. 434 and 465 – possibility of staying 
proceedings when the court knows of an administrative file (from the 
EU, CNC or the autonomous communities) that requires a declaration 
by the authority). 

 
 Amendment of the Organic Law of the Judiciary to make the 

commercial courts competent to apply Art. 1 and 2 of the LDC directly.  
 

 
3. THE FIGURE OF THE AMICUS CURIAE: how it works 
 
o The figure of amicus curiae comes from American law, which has included the 

figure for years "in order to assist the courts in resolving the matters entrusted to 
them". 
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o As you know, the main purpose of uniform enforcement of competition law is to 
allow the administrative authorities who must enforce competition law in the 
public interest to appear in court. 
 

o The amicus curiae are a case apart insofar as they are not authorised to be a 
party to case, and yet their role is very similar to that of an expert proposed by 
the court. The main difference is that the amicus curiae contributes additional 
sources of objective information and issues an interpretation of the law as 
well as an analysis of the facts. Therefore, they do not serve the litigants' 
private interests. 
 

o This does not mean that the amicus curiae should be completely impartial 
with regards to court rulings. Rather, they should pursue a specific outcome 
aimed at coherent enforcement of competition law. 
 

o The potential collaboration of competition authorities as experts is important, 
particularly in cases that involve highly complex economic variables. Their broad 
experience allows them to give accurate definitions of certain economic 
concepts that may be foreign to commercial courts, such as market 
demarcation and the calculation of damages that require compensation6. 
 

o The CNC's authority to cooperate with civil courts is regulated in the new Law 
on the Defence of Competition 15/2007 and developed in the Law on Civil 
Procedure, through the reform of procedural legislation undertaken by the LDC 
(second additional provision). 

 
o The CNC's Articles of Association stipulate that the CNC's relationship with 

courts and tribunals in the exercise of its statutory fields of competence is 
coordinated and managed by the Council Secretariat and developed by the 
Legal Service.  
 

o On the one hand, the rationale for the amicus curiae is based on the 
information sent to the CNC by the courts and tribunals (proceedings to give 
leave to proceed, appeals against the rulings of the courts of first instance and 
rulings that enforce competition law, for instance).  
 

o On the other, most amicus curiae activity is related to the documents and 
reports sent by the CNC at the request of the courts and tribunals or at on its 
own initiative. 
 

                                                           
6
 See, Javier Guillén Caramés, “La intervención de las autoridades administrativas de competencia en la 

aplicación judicial privada del Derecho de la Competencia” in La aplicación privada del Derecho de la 

competencia, Luis Antonio Velasco San Pedro y otros, Ed. Lex Nova, Valladolid, 2011, pp. 243-259, on 

pages. 251 and 252. 



 

 7 

 

 Sometimes the courts only require information or documents on a 
specific case. On other occasions, however, they also request the CNC to 
provide an objective and reasoned opinion on a specific aspect of the 
litigation or competition issue under consideration. 
 

 In any event, the CNC makes an effort to send the opinion requested in 
neutral, precise manner, previously reasoned in national or EU law, 
and in the CNC or the TDC's own rulings. Quick solutions and hypothetical 
discussions on the complex matters under consideration are avoided.  
 

 Apart from this documentary intervention, the possibility of an oral 
intervention in the proceedings is also stipulated in current 
legislation. On certain occasions, Legal Service staff has visited a court to 
examine a file on a case and evaluate the possibility of intervening in it as 
an amicus curiae. They have already participated orally in a proceeding, as 
described later. 

 
o The CNC also acts as a coordination centre for the administrative system by 

sending the rulings it receives from the courts and tribunals to other 
administrative authorities who enforce competition law: The autonomous 
communities and the Commission. They may also make a request to intervene in 
legal proceedings as amicus curiae. 

 
 

4. MAIN ACTIONS CARRIED OUT BY THE CNC 
 
o Cooperation between the CNC and the courts – which is the main purpose of 

the figure of the amicus curiae – is gradually increasing in Spain. Thus, the 
CNC received 30 proceedings giving leave to proceed and 17 rulings from 
September 2007 to July 2009. In contrast, the CNC received 22 proceedings 
giving leave to proceed and 32 rulings in 2011 alone. Moreover, in 2012 it has 
already received 9 proceedings giving leave to proceed and 12 rulings.  
 

o Nonetheless, it is worth bearing in mind that most of the rulings are received via 
the CENDOJ (Centre for Judicial Documentation) and not by the competent 
courts. Therefore, since it is not customary for the CENDOJ to send rulings to the 
courts of first instance, there may have been an increase in the number of 
competition law proceedings that have not been sent to CNC.  
 

o In turn, the CNC sends a non-confidential version of the rulings issued by 
Spanish courts in relation to the enforcement of Articles 101and 102 of the Treaty 
to the Commission. Subsequently, the versions are published on the website of 
the Commission's Directorate-General for Competition. 
 

o However, most of the rulings on private enforcement and proceedings 
giving leave to proceed continue to focus on controversies between the big 
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fuel distributors in Spain (Repsol, Cepsa and BP). For instance, of the 32 of the 
rulings received in 2011 were 27 involved contracts for the distribution of fuel. 
 

o This volume risks giving rise to discrepancies between the CNC and the civil 
courts with regards to the enforcement of competition law. Therefore, the CNC is 
studying the possibility of adopting a more proactive attitude.  At its own 
initiative, it has made a request to intervene in civil courts as an amicus 
curiae, with special emphasis on proceedings related to contracts for the 
distribution of fuel in which issues studied by the CNC are involved (such as 
indirect price fixation by fuel distributors).  
 

o In 2011, the CNC intervened as amicus curiae in writing, contributing 
observations in four different proceedings on private enforcement of 
competition law (involving service stations, franchises, and credit and debit 
card companies). So far in 2012, the CNC has received only one request from a 
court of first instance (in Melilla) for a report or observation on a case involving 
the termination of contracts between passenger transport companies and 
their agents in the ticket selling sector. 
 

o Moreover, 2011 was the first time the CNC contributed an observation orally 
(Ryanair v Aena, on the adoption of precautionary measures prior to bringing 
action, which involved the action stipulated in Article 102 of the Treaty and Article 
2 of the LDC). 
 
 

 

5. MAIN ISSUES DETECTED AND OPPORTUNITIES 
 
o As we have had the opportunity to study during this seminar, national courts 

apply both national and Community laws to the private enforcement of 
competition law in matters covering the substantive enforcement of laws, 
claims for damages, mandates to do or not to do, and declarations of 
nullity.  
 

o Key aspects of the above include such problematic issues as access to the files 
on an administrative authority by an uninvolved third party who claims 
damages (the well-known Pfleiderer case in Germany, for instance). 
 

o However, other issues must also be  resolved by the courts in the future, such 
as: 
 
 matters involving the standard of proof and entitlement to defence in 

increasingly relevant procedures, such as cartels that leave no room for 
economic analyses and other substantive matters, particularly if a 
declaration of leniency is involved; 
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 the calculation of fines in administrative procedures, and the calculation 
of the damages sustained by the victims of breaches of competition in 
court proceedings 

 
The CNC's collaboration with the courts could be especially useful in this last 
category of eminently economic questions, and in any other matter required by 
courts, obviously. 

 
o There are other scenarios were the Commission might decide to intervene 

as amicus curiae in a procedure in a national court where Community 
competition law is being enforced. There are several matters in which such 
collaboration would be particularly advantageous. For example: 

 
 Investigations of breaches of competition rules conducted by a court and a 

competition authority at the same time;  
 

 Adoptions of a decision by a court in a case in which a competition authority 
has already existed made a statement;  
 

 A discrepancy between a court's opinion and the opinions of competition 
authorities on a specific aspect of competition law enforcement. 
 

o Apart from such particularly problematic matters, there are no issues that have 
a specific bearing on the declarations made on competition law by Spanish 
administrations and courts.  
 

o A very high percentage of Spanish courts (83% according to the last report) 
ratify rulings by the CNC (and formerly by the TDC) that are challenged. Most of 
the differences in criteria focus on the amounts paid in fines, but there are few 
discrepancies on the substantive enforcement of laws, or even on inspections. 
 

o The most relevant discrepancies have involved the field of contracts for the 
distribution of fuel which, on the other hand, is largely based on case-law. Most 
of the proceedings in which the commercial courts enforce competition law focus 
on said contracts. That is why the CNC is studying the feasibility of adopting 
a more proactive attitude by applying to intervene as amicus curiae in such 
proceedings, as mentioned earlier. 
 

o On the other hand, a distribution of cases and competence that would 
promote the gradual specialisation of the courts that try such cases would be 
particularly useful in Spain. The courts involved are the commercial courts in first 
instance; and the courts in a specific section and division in second instance or in 
an appeal to a higher court where appeals against the decisions of competition 
authorities are heard. 
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6. COPNCLUSIONS 
 

 We have seen that the fight against restrictive practices almost always involves 
granting a larger role to private operators, despite the disadvantages of private 
enforcement of competition rules. Compensation for damages is the incentive. 

 

 In Spain, the watershed was marked by reforms promoted by Regulation 1/2003, 
with regards to enforcement of Art. 101 and 102 of the Treaty and, above all, by the 
LDC 2007. 

 

 Despite the changes introduced by the LDC 2007, procedural and physical 
barriers to an effective private enforcement of competition laws in Spain persist.  

 However, the courts' enforcement of competition law in Spain is still relatively 
recent and is bound to increase over the coming years. Therefore, it would be 
particularly useful to put in place the available mechanisms to ensure effective and 
specialised legal protection for the parties concerned. 
 

 Beyond doubt, the figure of amicus curiae is a potential and particularly powerful 
solution for some of the issues that have been approached recently. Collaboration 
between the courts and the specialised administrative bodies is highly 
positive, particularly in cases involving complex economic issues. 
 

 The CNC is making a significant effort in this sense by acting as a centre for the 
coordination of the administration system, sending rulings to the bodies involved 
and attending to the courts' requests. 
 

 To the extent that budget allocations permit, we will continue our task. Moreover, in 
the name of legal certainty, public interest and coherence in the law enforcement, 
the CNC intends to adopt a more proactive attitude in the future, by applying to 
intervene in proceedings on its own initiative. 
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