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AIMS 

 This paper presents key aspects of court practice in the implementation of Community 
competition rules in national law. Specifically, it refers to actions for damages as a 
result of breaches of competition rules. 
 
 

 Which elements of form and content are the determining factors that should be 
considered when resolving a case, according to Community case-law? 
 
 

 What are the benefits and drawbacks of the current system? 
 
 

 How compatible is the Spanish legal system with the requirements of Community 
case-law? Has it progressed adequately since Regulation EC 1/2003 came into force? 
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STRUCTURE 

 Introduction 
 

 The connection between the Community and Spain’s legal systems  
 

 Actions for liability as a result of breaches of competition  
 
 Application of the principles of equivalence and effectiveness  

 
- Legal grounds for action 
  

• Competence of a judge or court 
• Standing to sue (Perspective of consumers and collective redress) 
• Standing to be sued. Claims to the Administration 
• Prior settlement proceedings 
• Limitation period 

 

- Pre-requisites for action 
 
• Violation of Community law 
• Damage 
• Causal nexus 

 

- Content of the ruling  
 
• Compensation calculation 
• Costs 

 

 European Commission guidance document project on the quantification of damage in 
actions for damages in relation to breaches of Articles 101 and 102 
 

 Conclusions 3 



1.  INTRODUCTION 

 In the past ten years, the ECJ has come to recognise that the private enforcement of 
Community competition law can play a complementary role in reparation. Two key 
rulings: Courage v Crehan (2001) and Manfredi and Others (2006) 

 
 Prominent role of national courts in private enforcement. Difficulty: Determining the 

discretionary procedural room for Community law to connect with national legal 
systems. 

 
 Two principles of Community law outline the limits of legal action (Courage v Crehan, 

2001: first relevant precedent):  
 
 The principle of effectiveness, whereby national law must not make it virtually 

impossible or excessively difficult to obtain the rights granted by Community law; 
and  

 

 the principle of equivalence, whereby the conditions stipulated by national law 
must not be less favourable that those relating to similar domestic claims 

 
 Development in Spain: Supreme Court ruling of 2000 (DIDA v Prodalca), EC 

Regulation 1/2003, setting up of Commercial Courts 
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2.  THE CONNECTION BETWEEN THE COMMUNITY AND SPANISH LEGAL 

SYSTEMS 

 In the absence of Community law on actions for damages, the procedural autonomy of 
national legislators prevails, with the sole limitation of equivalence and effectiveness 
(the idea of "conditional reference") 

 
 
 Binding nature of ECJ case-law (ECJ Masterfoods v HB, 2000), as well as the 

Commission's decisions on Articles 101 and 102 TFEU (Art. 16.3 EC Regulation 
1/2003) 
 
 

 The Commission's role in providing assistance (Commission Communication on the 
cooperation between the Commission and the courts of EU Member States in the 
application of Articles 81 and 82 of the Treaty)                                                                                                                                      
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION 

 Legal grounds for action  
 
 Competence of a judge or court 

 
 Standing to sue (Perspective of consumers and collective redress) 

 
 Standing to be sued. Claims to the Administration 

 
 Prior settlement proceedings 

 
 Limitation period 

 
 Pre-requisites for action 

 
 Violation of Community law 

 
 Damage 

 
 Causal nexus 
 

 Content of the ruling  
 
 Compensation calculation 

 
 Costs 
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3. ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: COMPETENCE OF THE JUDGE OR COURT 

 Article 81 of the Treaty is not contrary to national law that requires parties to file 
claims for compensation in relation to breaches of Community and national 
competition laws in a court other than the ordinary court for hearing claims for 
compensation for the same amount (ECJ ruling in Manfredi and Others, 2006) 
 

 It pertains to the Member States' domestic legal systems to establish which courts are 
competent to hear claims for compensation based on infringements of Community 
competition law and to establish the procedural rules governing such claims:  
 
 providing the national rules are not less favourable than those governing damages actions for 

breaches of similar rights conferred by domestic law, 
 

 and they do not render excessively difficult or practically impossible to exercise the of right to 
request reparation of a damage caused by an agreement or practice forbidden in Article 81 of 
the Treaty. 

 

 Spanish legal system: First additional provision of Act 15/2007 ("Pursuant to Article 
86 ter 2.f of Organic Act 6/1985, of the Judiciary, the Commercial Courts will hear civil 
cases related to proceedings in which Articles 1 and 2 of this Act apply") 
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3. ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: STANDING TO SUE 

THIRD PARTIES UNRELATED TO PROHIBITED BEHAVIOUR (ECJ 

RULING IN COURAGE v CREHAN, 2001) 

 Anyone with a lawful interest may seek the annulment of a prohibited agreement 
in a court case. 
 
 

 When there is a causal relationship between the agreement or practice and the 
damage sustained, reparation of the damage may also be sought. 
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3. ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: STANDING TO SUE 

COLLECTIVE REDRESS 

 The ECJ does not make express mention to the principles of equivalence and 
effectiveness. 
 

 There is no record of collective redress in cases involving damages in relation to 
competition, but in theory such action would be permissible under Article 11.3 of 
the Spanish Law on Civil Procedure ("When the victim of an infringement is an 
undetermined number of consumers or a number difficult to determine, the 
standing to file a claim in court in defence of their common interests shall 
correspond exclusively to the official consumers' associations that represent 
them") 
 

 Romanian and German competence laws make express provision for collective 
redress 
 

 Current trends in the EU: the Commission's working document on collective 
redress 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: STANDING TO BE SUED. CLAIMS AGAINST THE 

ADMINISTRATION 

 The main issue has revolved around the violation of Community law by a government 
body, as well as which courts are competent to handle the resulting liability 
proceedings 
 
 

 Analogy with the non-contractual liability of EU institutions and, in general, for the 
principles that govern the liability of Member States with regards to violations of 
Community law 
 
 

 Legal or administrative action should give expression to the fact that "a breach of 
Community law is sufficiently serious is whether the Community institution concerned 
manifestly and gravely disregarded the limits on its discretion" (ECJ ruling in 
Commission v Schneider Electric, 2009) 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: STANDING TO BE SUED. CLAIMS AGAINST THE 

ADMINISTRATION 

 Community law requires that the procedure in actions brought against a State should 
be the same as the procedure in Community law (no need to exhaust administrative 
remedies) ECJ ruling in Transportes Urbanos, 2010) 
 
 

 The principle of effective legal protection does not require national law to have 
independent action in place primarily to examine the compatibility between national 
provisions and Community law (ECJ Unibet, 2007) 
 
 

 Member States' laws should guarantee the adoption of interim measures until a 
competent court can express an opinion on the national laws’ compliance with 
Community law, when the granting of such measures is necessary in order to ensure 
the full effectiveness of the court ruling (ECJ Unibet, 2007) 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: PRIOR SETTLEMENT PROCEEDINGS 

 The principles of equivalence and effectiveness, and the principle of legal protection are not contrary 
to a national law that requires an attempt of prior settlement out of court (ECJ Alassani and Others, 
2010) 

  
 
 In said precedent, the ECJ indicated certain conditions that must be met by the 

mandatory prior settlement proceeding. It shall not:  
 
 
 lead to a decision that is binding on the parties while excluding their right to appeal;  

 
 imply a substantial delay for the purpose of bringing legal proceedings;  

 
 suspend the period for the time-barring of claims;  

 
 give rise to costs, or gives rise to very low costs for the parties;  

 
 mean that electronic means is the only way of having access to the settlement procedure;  

 
 and interim measures are possible in exceptional cases where the urgency of the situation so 

requires. 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION:  LIMITATION PERIOD 

 It pertains to the national courts to verify whether a  national statute of limitation 
according which time-barring accrues from the day on which the prohibited agreement 
or practice commences makes it practically impossible or excessively difficult to 
exercise the right to request reparation of damage sustained, especially when said 
national law also stipulates a short limitation period and cannot be suspended (ECJ 
Manfredi and Others, 2006) 
 

 A practical issue in "twin" actions for damages: 
 
 Twin actions are separate actions filed by two or more victims, normally after a ruling in favour 

of the first claimant or "tester" has been published. 
 

 In such cases, too short a time-bar would prevent subsequent twin actions because the 
limitation period would expire during the "pilot" proceeding.  

 

 Spanish legal system:  
 
 One year for non-contractual liability(Art. 1986 of the Civil Code); 

 
 15 years for contractual liability(Art. 1964 of the Civil Code); 

 
 "to be counted from the day on which they could be executed" (Art. 1969 of the Civil Code) 
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3. ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: PREREQUISITES FOR BRINGING ACTION 

 The liability to be determined in the private enforcement of European competition law 
may be contractual or non-contractual 
 
 

 Doctrine and case-law have established the cases in which non-contractual action 
should be taken:  
 
 
 Violations of European competition rules,  

 
 effective and assessable damage,  

 
 and a causal relationship between the defendant's behaviour and the damage 

sustained by the complainant. 
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3. ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: PREREQUISITES FOR BRINGING ACTION 

INFRINGEMENT OF ARTICLES 101 AND  102 

Community law is not contrary to a national rule that prevents parties from using their 
own unlawful actions to obtain compensation for loss and damages, when it has been 
certified that they have significant liability for breaches of competition and are parties 
to an agreement that can restrict or distort competition (ECJ Courage v Crehan, 2001) 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: PREREQUISITES FOR BRINGING ACTION 

DAMAGE 

 Unnecessary pronouncement or determination of (the effects of) damage in 
administrative penalty proceedings 
 
 

 The effects of competition and, specifically, the damage sustained by 
compensation claimants are the relevant issues in civil liability 

 
 

 Calculating the damage 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: PREREQUISITES FOR BRINGING ACTION 

CAUSAL NEXUS 

 A "specific and thorough" test of the facts that demonstrate the relationship 
between cause and effect is required. Nonetheless, "a degree of likelihood can be 
taken into consideration in the normal course of the case's circumstances", and 
that requires "a restrictive interpretation in which anything based on conjectures 
and uncertainty should be excluded" (Provincial Court in Madrid ruling Conduit v 
Telefonica, 2006) 

 
 Spanish legal system: Any sort of evidence is accepted (Art. 299 Law on Civil 

Procedure) and courts study expert and technical evidence under the rule of 
"sound criticism" (Art. 384 Law on Civil Procedure) 

 
 Attention to the limitations to the burden of proof stipulated in Community law. 

For instance, providing an undertaking that is party to an agreement remains 
active in the market concerned, it is assumed iuris tantum that there exists a 
causal relationship between the agreement and said undertaking's behaviour in 
the market. The crucial point is not so much the number of meetings as the fact 
that the contact must have the possibility of taking the information exchanged 
into account (ECJ ruling T-Mobile Netherlands and Others, 2009)  
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: CALCULATING COMPENSATION 

 Mandatory for all national law: resulting damage + loss of profit + interest (ECJ ruling 
Manfredi and Others, 2006) 
 
 

 Optional for each national law: punitive damages (ECJ ruling Manfredi and Others, 
2006) 
 
 

 Although administrative fines cannot be used to lower compensation for loss and 
damages obtained by private enforcement (Commission Notice on immunity from 
fines, 2006), the European Parliament has suggested that the amount paid for 
compensation should be taken into account if a fine is calculated, and that the 
Commission should use that base to review the base for calculating fines. 
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3.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: COSTS 

 Court costs should not be a deterrent to bringing action for damages 
 
 

 Spanish legal system:  
 
 
 Costs cover the fees for the counsel and the experts and other individuals who 

have intervened in a proceedings, among other expenses (Art. 241 Law on Civil 
Procedure) 
 

 The party who loses the case must pay the costs, except in cases of serious 
doubts in law. The costs are shared by the parties if the pleas are upheld only in 
part or dismissed, providing neither party has litigated recklessly (Art. 394 Law on 
Civil Procedure) 
 

 Although the costs can be allocated to the defendant in claims for damages in 
Spain, this does not normally happen in claims for items that are difficult to 
calculate, such as loss of profit. 
 

 Free legal counsel can be provided for consumer organisations as well as private 
individuals. 
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4.  ACTIONS FOR LIABILITY AS THE RESULT OF BREACHES OF 

COMPETITION: COMMISSON GUIDELINE DOCUMENT (JUNE 2011) 

SETS OUT THE CJEU-ECJ LINE OF CASE-LAW TO DATE:  

 Broad definition of the reparation notion (resulting damage) + loss of profits + 
interest) 
 
 

 The principles of equivalence and effectiveness are coded 
 
 

 Quantification methods and techniques 
 
 

 Classification of anti-competitive effects 
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5.  CONCLUSIONS 

IS IT CONVENIENT TO STANDARDISE NATIONAL LAWS?  

 Higher legal certainty, but:  
 
 Certain procedural areas affect the particularly sensitive area of the legal 

idiosyncrasy of each Member State; 
 

 Higher constraints 
 

 "Conditional reference" could weaken the principle of legality:  
 
 Domestic legal systems tend to prevent courts from having the capacity to 

annul or disregard laws, which is reserved for constitutional courts. 
 

 The primacy of Community law and the ample room for interpretation granted 
to courts could imply the judicial competence to disregard rules with the 
power of law that are contrary to EU law, in Spain, for instance. 
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5.  CONCLUSIONS 

DOES SPAIN'S LEGAL SYSTEM INDICATE A PROBLEM WITH THE 

PRINCIPLES OF EQUIVALENCE AND EFFECTIVENESS? 

 In general terms, it does not: 
 
 Competence of the Commercial Courts 

 
 Standing to sue of third parties and collective redress 

 
 Possibility of bringing claims for damages against the Administration 

 
 Loss of profit 

 
 However, caution with regards to: 

 
 No need to exhaust prior administrative proceedings if it is a law that violates Community 

law 
 

 Excessive delay in processes over time 
 

 Lack of incentives for out of court settlement 
 

 Consumers' restricted access to collective redress (Art. 11 Law on Civil Procedure): 
requirement of representativeness) 
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