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ESCUELA JUDICIAL, BARCELONA, 20-22 JUNE 2012 

Private Enforcement of Competition Law in the US: Food for Thought 

Joanna Goyder, Freshfields Bruckhaus Deringer 

I. Introduction 

Europeans sometimes criticise the US private competition law enforcement system, 

and even US lawyers might not choose today to recreate their existing system if they 

were starting with a “clean slate”. But given that the EU has to some extent a clean 

slate, it is important that we make the most of the experience of the US when forming 

our system for the future. Looking at the US system cannot necessarily produce clear 

pointers for us in Europe, as the two (sets of) legal systems have from the outset been 

based on such different premises, and have developed very differently. However, the 

length and breadth of US experience in this area can at least provide rich food for 

thought. 

US experience shows, among other things, that a higher volume of private 

enforcement in the EU will mean greater involvement of national judges in shaping 

competition law enforcement. In the EU, national judges will play a key role in 

developing private enforcement, not least because in these kinds of cases so much 

turns on national procedural rules, which judges are called on to interpret and apply. 

Many Member States are already introducing their own legal changes in this area, 

partly because action at EU level has so far been slow to arrive, limited in scope and 

predominantly of a “soft law” nature. All this points to an increasingly important and 

high-profile role for national judges in competition law enforcement. 

II Overview of the competition law enforcement system and the role of 

private enforcement in the US 

The US has, in Sections 1 and 2 of the Sherman Act, approximate equivalents of 

Articles 101 and 102 of the Treaty on the Functioning of the European Union, which 

prohibit respectively anti-competitive agreements and abuse of dominance. The US 

Sections 1 and 2 are very short and concise, and competition law is largely judge-

made. Private antitrust litigation has from the outset been seen as an important adjunct 

to enforcement by public authorities: private litigants have been referred to as “private 

attorneys general”.  

Punishment and deterrence are key elements in the philosophy behind the US private 

enforcement system. The system provides significant incentives for plaintiffs, and 

reflects the view that infringers of competition law should be treated more harshly 

than most other civil wrongdoers. This stands in contrast to the situation in EU 



 

  

countries, where the aims and principles of fairness and just compensation for victims 

tend to predominate.  

 

 

III.  History of the development of private enforcement in the US 

The Sherman Act came into force in 1890, and at the time there was no appropriation 

of funds for public enforcement. The assumption was that private actions would be 

the primary means of enforcement. Treble damages were provided for from the start. 

But even so, private enforcement developed only very gradually over the first 50 

years of the Act’s existence. One study found only ten actual awards of treble 

damages in the entire period up until 1946.  

Then after World War II private claims increased rapidly. In large part this was due to 

judge-made changes to the substantive law which significantly increased opportunities 

for plaintiffs to make claims on the basis of per se infringements (that is, where the 

plaintiff does not have to prove harm to competition). The 1960s and early 1970s have 

therefore been referred to as a “plaintiffs’ picnic”. Key rulings include Schwinn 

(1967) on vertical customer and territorial restrictions, Utah Pie (1967) on predatory 

pricing, Albrecht (1968) on maximum resale price maintenance, and Chicken Delight 

(1968) on exclusive purchasing imposed on franchisees. Quite a few of these cases 

were overruled within ten years, but for a time they proved very helpful to plaintiffs.  

Then from around the late 1970s there was a striking decrease in the number of 

private actions. Various explanations have been suggested for this decrease, including 

changing patterns of public enforcement, and changes to the rules in standing for 

indirect purchasers, but the key reason appears to be a long run of defendant-friendly 

Supreme Court judgments, such as Brunswick (1977) which introduced the 

requirement of “antitrust injury”, with the aim of thwarting unmeritorious claims by 

business rivals. Other important cases, which significantly reduced the scope for 

plaintiffs to make claims on the basis of per se infringements, include Sylvania (1977) 

on vertical territorial restrictions, Matsushita (1984) on predatory pricing, and 

Jefferson Parish (1988) on exclusive purchasing. At the same time, the influence of 

the “Chicago School” of thinking led to increased application of economics in 

competition law. This in turn left judges feeling ill-equipped to decide, for example, 

how to distinguish predatory pricing from good price cuts. This, combined with the 

US political preference at that time for errors of omission in competition law 

enforcement, led judges to prefer to risk under-enforcement rather than over-

enforcement of the law. In addition, there developed at this time a belief that courts 

were not cost effective in dealing with these kinds of issues, and also a preference, in 

certain markets, for reliance on regulation rather than competition law. 

Despite this judge-led tightening of conditions for obtaining redress, the number and 

scale of competition damages cases today remains huge. One study found that just the 

40 largest cases during the period 1990-2007 resulted in damages payments totalling 

around $19 billion. Though the last couple of years have seen a slight drop in private 

enforcement, this may well reflect the fact that levels of claims tend to roughly track 



 

  

levels of economic activity. The balance between public and private enforcement has 

remained overwhelmingly weighted towards private enforcement: for example, 97% 

of all Federal court antitrust cases in the year to March 2011 were private. 

 

IV. Key features of US private enforcement of competition law 

 Wide availability of contingency and conditional fees 

Many competition law claimants do not have to make any investment in their legal 

action, and fees of the order of 10-25% of the final damages obtained are common in 

antitrust class actions. 

 “Litigation culture” and highly developed claimant Bar  

There is a strong litigation culture, and plaintiff lawyers actively look for claimants, 

for example as soon as a public authority investigation is reported. 

 Extensive discovery requirements  

In court proceedings parties are required to disclose to each other a very wide range 

and large volume of documents. This process imposes a considerable burden, in 

principle on both plaintiffs and defendants. However, in practice, at least in consumer 

class actions, the burden is far higher on defendants. 

 Normally no nullity sanction for anti-competitive agreements 

This incentive to ensure that contracts do not infringe competition law is not present. 

 Treble damages available in almost all competition cases  

The treble damages rule has existed since 1890, and the 2007 Antitrust Modernization 

Committee listed five justifications for it : punishment, deterrence, disgorgement of 

profits, full compensation, and incentive to victims to enforce the law. However, in 

practice treble damages are seldom paid out. This is because most cases settle for 

what is arguably single damages or less, and even where judgment is given, normally 

no pre-judgment interest is awarded. 

 Costs rules favouring claimants 

The general rule in US courts is that parties bear their own costs, but competition 

cases are subject to asymmetric fee-shifting: losing defendants pay the plaintiff’s costs 

as well as their own, but losing plaintiffs only bear their own costs. 

 Joint and several liability, and no contribution right 

This creates a strong incentive for defendants to settle quickly, and avoids litigation of 

contribution claims. But it may be seen as unfair and contrary to general tort law 

principles. 



 

  

 Class actions  

The huge awards and settlements that class actions often lead to are controversial, 

even in the US. The combination of contingency fees, treble damages, broad 

discovery, and an “opt-out” system (meaning that all potential plaintiffs are included 

in the action unless they actively exclude themselves) means enormous pressure on 

defendants to settle, and is often seen as encouraging unmeritorious claims.  Some 

recent cases have increased the difficulty of bringing a class action, for example 

Twombly (2007). But the framework remains heavily tilted in favour of plaintiffs. 

 Very limited per se liability 

In all cases based on monopolisation (similar to EU abuse of dominance) or vertical 

agreements (including resale price maintenance), there is a requirement to prove 

actual competitive harm to establish an infringement. 

 No passing-on defence or indirect purchaser claims (at Federal level) 

The Federal approach promotes efficient enforcement, but can be seen as unfair. Also, 

differing Federal and State approaches lead to multiple and duplicative actions.  

 Damages calculation 

Once the plaintiff has put forward a plausible assessment of quantum of damage, it is 

for the defendant to give evidence to rebut this.  

 Jury trial 

Competition law damages claims are heard by a jury. 

V. Food for thought in the European Union 

 Private plaintiffs have energy and resources that can be harnessed in enforcing 

competition law; 

 A formal right to litigate does not guarantee significant numbers of claims; 

 Treble or punitive damages may not be not necessary to incentivise private 

actions if pre-judgment interest is available;  

 Private claimants do not necessarily act in the public interest, so robust 

substantive and procedural frameworks are essential, and any class action 

system needs to be carefully designed to minimise unmeritorious claims;  

 Otherwise judges may react by adapting procedural and substantive law to 

achieve the “right” result, though discretion over remedies may lessen the risk 

of blatant avoidance by judges; 

 If fair compensation were the only aim of private action then a publicly 

administered restitution system might be more effective and efficient: if 



 

  

incentive to litigate is to exist, then a deterrent element to private actions may 

have to be accepted;  

 Calculation of quantum of damages may need to be subject to a reasonably 

generous standard of proof; 

 ….? 
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